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	PETITIONER:
	

	Employer Account No. - 2425888
	

	DASHKO INC
	

	
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-24551R

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


ORDER

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case, and in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the Petitioner’s protests to determinations dated March 18, 2003, and February 11, 2004, are dismissed due to lack of jurisdiction.

DONE and ORDERED at Tallahassee, Florida, this _____ day of June, 2004.
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	Barbara K. Griffin

	Assistant Director

	Agency for Workforce Innovation


	PETITIONER:
	

	Employer Account No. - 2425888
	

	DASHKO INC
	

	
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-24551R

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Barbara K. Griffin, Assistant Director


OFFICE OF THE DIRECTOR

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated March 18, 2003, holding the Petitioner liable for unemployment compensation tax, and assigning the Petitioner the initial tax rate, and to a second determination of the Respondent dated February 11, 2004, holding that a request for rate transfer was denied.

After due notice to the parties, a hearing was held on May 12, 2004, in Orlando, Florida.  The Petitioner was represented by the corporate president who testified.  The Respondent did not appear.  

The record of the case, including the one cassette tape recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue:   Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(h), 443,141(2) and 443.1312, Florida Statutes, and Rule 60BB-2.035, Florida Administrative Code.

Findings of Fact:  

1. The Respondent mailed two determinations to the Petitioner.  One was mailed on or before March 18, 2003, holding the Petitioner liable for the filing and payment of unemployment compensation tax at the initial tax rate, and a second determination was mailed on or before February 11, 2004, holding that a request for rate transfer was denied.

2. Each was mailed to the Petitioner’s address of record.  The Petitioner received both determinations in the mail, but does not know the dates they were received.

3. Each determination states that the determination “becomes conclusive and binding within twenty (20) days from the date of the letter” unless the Petitioner filed a written protest.

4. The Petitioner filed a written protest to each determination, but the  Petitioner’s president does not know how each protest was transmitted to the Petitioner, or the date that each was transmitted.

5. The Respondent’s file shows that the protest to the determination mailed on or before March 18, 2003, was stamped received on December 23, 2003, and that the protest to the determination mailed on or before February 11, 2004, was stamped received on March 9, 2004.

Conclusions of Law:  Section 443.131(3)(h) 1, Florida Statutes, states in pertinent part that with regard to a notice of contribution rates: 

The determination is conclusive and binding on the employer unless within 20 days after mailing the notice of determination to the employer's last known address, or, in the absence of mailing, within 20 days after delivery of the notice, the employer files an application for review and redetermination setting forth the grounds for review. 

Section 60BB-2.035, Florida Administrative Code, provides in pertinent part that

(3) Timely Protest. All applications for review of tax rates and all protests of liability and reimbursement billing must be in writing, signed by the protesting party or an authorized representative, and should contain a short and concise statement of the facts and grounds for disagreement.

(a) Determinations will become final and binding unless application for review and protest is filed with the Agency within 15 days from the mailing date of the determination. If not mailed, the determination will become final 15 days from the date the determination is delivered.
The record in this case shows that the Respondent mailed two determinations to the Petitioner’s address of record.  The Petitioner received each determination in the mail.  The Petitioner does not know the dates that each protest was transmitted to the Respondent, but the evidence indicates the first protest was received more than ten months after the mailing date of that determination and that the second protest was received twenty-seven days after the mailing date of that determination.  The law provides no exceptions to twenty day rule when the determination has been mailed, and there is no competent testimony to show that either protest was filed within twenty days after receipt as is required by the Rules.

Therefore, the protests were not filed timely.  The Agency lacks jurisdiction to hear either protest on the merits. 

Recommendation:  It is recommended that the appeal to determination dated March 18, 2003, and the appeal to the determination of February 11, 2004, be DISMISSED.

Respectfully submitted on June 2, 2004.
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	B H ANDERSON, Special Deputy
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