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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of the employer’s appeal
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held
the claimant disqualified from receipt of benefits and noncharged the employer’s
account.

Pursuant to the appeal filed in this case, the Reemployment Assistance
Appeals Commission has conducted a complete review of the evidentiary hearing
record and decision of the appeals referee. See §443.151(4)(c), Fla. Stat. By law, the
Commission’s review is limited to those matters that were presented to the referee
and are contained in the official record.

The issue before the Commission is whether the claimant was discharged by
the employer for misconduct connected with work as provided in Section 443.101(1),
Florida Statutes.

The referee’s findings of fact state as follows:

The claimant was hired as a part-time Cashier by the employer on
February 23, 2008. At the time of hire, the claimant was provided
with a handbook during orientation. The employer revised the
handbook on September 19, 2011, to include an arrest and
conviction policy providing for termination should an employee’s
[conviction] be deemed job related. The claimant was aware that
associates had access to the policies and procedures while at work
via the employer’s [“wire.”] While out on an approved medical
leave, the claimant was convicted of public assistance fraud
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receiving ten years’ probation. The claimant failed to disclose a
family member living in her home while receiving “Section 8”
federal housing assistance. Two weeks prior to the expiration of
her leave, the claimant reported her conviction to the employer.
The claimant was discharged on July 5, 2013.

Based on these findings, the referee held the claimant was discharged for
misconduct connected with work. Upon review of the record and the arguments on
appeal, the Commission concludes the referee’s decision is not supported by
competent, substantial evidence and, therefore, is not in accord with the law;
accordingly, it is reversed.

Effective May 17, 2013, Section 443.036(30), Florida Statutes, states that
misconduct connected with work, “irrespective of whether the misconduct occurs at
the workplace or during working hours, includes, but is not limited to, the following,
which may not be construed in pari materia with each other”:

(a) Conduct demonstrating a conscious disregard of an
employer's interests and found to be a deliberate violation or
disregard of the reasonable standards of behavior which the
employer expects of his or her employee. Such conduct may
include, but is not limited to, willful damage to an employer’s
property that results in damage of more than $50; or theft of
employer property or property of a customer or invitee of the
employer.

(b) Carelessness or negligence to a degree or recurrence that
manifests culpability or wrongful intent, or shows an intentional
and substantial disregard of the employer's interests or of the
employee's duties and obligations to his or her employer.

(¢) Chronic absenteeism or tardiness in deliberate violation of a
known policy of the employer or one or more unapproved absences
following a written reprimand or warning relating to more than
one unapproved absence.

(d) A willful and deliberate violation of a standard or regulation
of this state by an employee of an employer licensed or certified by
this state, which violation would cause the employer to be
sanctioned or have its license or certification suspended by this
state.
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(e)1. A violation of an employer's rule, unless the claimant can
demonstrate that:

a. He or she did not know, and could not reasonably

know, of the rule's requirements;

b. The rule is not lawful or not reasonably related to the

job environment and performance; or

c. The rule is not fairly or consistently enforced.

2. Such conduct may include, but is not limited to,
committing criminal assault or battery on another employee,
or on a customer or invitee of the employer; or committing
abuse or neglect of a patient, resident, disabled person,
elderly person, or child in her or his professional care
(emphasis added).

When the claimant was hired, she was oriented to the employer’s policies as
they then existed and was given a handbook. The employer’s policies were
subsequently revised to include an arrest and conviction policy providing for
termination or suspension should an employee’s conviction be deemed to have “a
direct relationship to the associate’s job or position.” At the time the employer
altered its policy, the employer did not notify the claimant of the alteration, which
its witness testified would have been done had the policy been considered to directly
1mpact her duties.

The claimant has acquiesced in a ruling that her actions constituted public
welfare fraud. However, even if allowing her minor nephew to move in with her
without registering his presence in her household constituted a violation of the
employer’s policies, she did not know, and could not reasonably have known, that the
employer had a policy that might possibly be impacted by her actions. The fact that
she might have been able to find it had she known to look for it is not sufficient to
establish that she could reasonably have been aware of it. The Commaission holds
that on these facts, the claimant has established the first defense to a violation of
subparagraph (e) as a matter of law.

Passively allowing employees to examine an employer’s policies at will does
not place those employees on notice of changes that occur over time. When a policy
evolves, the employer has the initial burden to notify affected workers. If it does not,
it assumes the risk that a worker will violate a policy they have no knowledge of,
and if discharged will have a defense to a claim of misconduct under subparagraph

(e).
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The decision of the appeals referee is reversed. If otherwise eligible, the
claimant is entitled to benefits. The employer’s record shall be charged with its
proportionate share of benefits paid in connection with this claim.

It 1s so ordered.
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