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 This case comes before the Commission for disposition of an appeal of the 
decision of a reemployment assistance appeals referee pursuant to Section 
443.151(4)(c), Florida Statutes.  The referee’s decision stated that a request for 
review should specify any and all allegations of error with respect to the referee’s 
decision, and that allegations of error not specifically set forth in the request for 
review may be considered waived. 
 
 Upon appeal of an examiner’s determination, a referee schedules a hearing.  
Parties are advised prior to the hearing that the hearing is their only opportunity to 
present all of their evidence in support of their case.  The appeals referee has 
responsibility to develop the hearing record, weigh the evidence, resolve conflicts in 
the evidence, and render a decision supported by competent, substantial evidence.   
 
 By law, the Commission’s review is limited to those matters that were 
presented to the referee and are contained in the official record.  A decision of an 
appeals referee cannot be overturned by the Commission if the referee’s material 
findings are supported by competent, substantial evidence and the decision comports 
with the legal standards established by the Florida Legislature.  Additionally, it is 
the responsibility of the appeals referee to judge the credibility of the witnesses and 
to resolve conflicts in evidence, including testimonial evidence.  Absent 
extraordinary circumstances, the Commission cannot substitute its judgment and 
overturn a referee’s conflict resolution.   
 
 Having considered all arguments raised on appeal and having reviewed the 
hearing record, the Commission concludes no legal basis exists to reopen or 
supplement the record by the acceptance of any additional evidence sent to the 
Commission or to remand the case for further proceedings.   
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 The referee’s findings of fact state as follows:   
 

The employer operates an optical center and the claimant began 
working for the employer on June 21, 2004, as a retail supervisor.  
The employer has a hostile work environment policy that prohibits 
employees from engaging in offensive conduct such as the use of 
epithets, slurs or negative stereotyping.  
 
On June 20, 2013, the claimant submitted a re-do order to correct 
an order for optical lenses.  In the order, the claimant entered the 
comment, “nigga”[sic] did wrong” in the comment section of the 
form.  The claimant admitted to entering the comments, but 
attributed her use of the phrase “nigga”[sic] as language that is 
common in the workplace and in her social life.  The employer, 
however, determined that the claimant’s use of the phrase was 
offensive and in violation of the employer’s policy.  As a result, the 
employer discharged the claimant on June 24, 2013. 
 

 Based on these findings, the referee held the claimant was discharged for 
misconduct connected with work. 1   
 
 Effective May 17, 2013, Section 443.036(30), Florida Statutes, states that 
misconduct connected with work, “irrespective of whether the misconduct occurs at 
the workplace or during working hours, includes, but is not limited to, the following, 
which may not be construed in pari materia with each other”: 
 

  (a)  Conduct demonstrating a conscious disregard of an 
employer's interests and found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.  Such conduct may 
include, but is not limited to, willful damage to an employer’s 
property that results in damage of more than $50; or theft of 
employer property or property of a customer or invitee of the 
employer.  
 

                       
1 Although the referee cited to the 2012 statutory definition of misconduct, the statutory changes 
made effective on May 17, 2013, are irrelevant to the case currently under review.  See 
§443.036(30), Fla. Stat. (2013).  Compare §443.036(30), Fla. Stat. (2012).  Consequently, the error 
was harmless. 
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  (b)  Carelessness or negligence to a degree or recurrence that 
manifests culpability or wrongful intent, or shows an intentional 
and substantial disregard of the employer's interests or of the 
employee's duties and obligations to his or her employer.  
 
  (c)  Chronic absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more unapproved absences 
following a written reprimand or warning relating to more than 
one unapproved absence.  
 
  (d)  A willful and deliberate violation of a standard or regulation 
of this state by an employee of an employer licensed or certified by 
this state, which violation would cause the employer to be 
sanctioned or have its license or certification suspended by this 
state.  
   
  (e)1.  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

a.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
b.  The rule is not lawful or not reasonably related to the 
job environment and performance; or  
c.  The rule is not fairly or consistently enforced. 
2.  Such conduct may include, but is not limited to, 

committing criminal assault or battery on another employee, 
or on a customer or invitee of the employer; or committing 
abuse or neglect of a patient, resident, disabled person, 
elderly person, or child in her or his professional care. 

 
 The referee concluded, in pertinent part: 

 
The record and evidence in this case show that the claimant was 
discharged for a violation of the employer’s hostile work 
environment policy.  The [claimant] was aware of the employer’s 
policy and was aware that the term can be offensive.  The 
claimant’s excuse of common work-place usage is little evidence to 
show the claimant’s action was exempt from the employer’s hostile 
work environment policy.  
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The claimant's actions cannot be excused as poor judgment.  Poor 
judgment can only be considered where one has the discretion to 
exercise more than one option and simply chooses the wrong 
option.  The employer's policy is unambiguous and leaves no room 
for judgment or discretion.  The claimant's failure to adhere to the 
policy was a deliberate disregard of the claimant's duties and 
obligations to the employer, amounting to misconduct connected 
with work within the meaning of the law.  The claimant is 
disqualified from the receipt of benefits. 
 

Upon review of the record and the arguments on appeal, the Commission 
concludes the record adequately supports the referee’s material findings and the 
referee’s conclusion is a correct application of the pertinent laws to the material 
facts of the case. 

 
The record reflects the claimant was discharged from employment when the 

employer concluded she violated its policy against harassment and unwelcome 
conduct.  During the appeals hearing, the claimant acknowledged receiving the 
employer’s policy.   

 
The policy, which was entered as an exhibit, sets forth the following:  
 

The Company does not permit discrimination or harassment 
because of a person’s sex, race, color, age, religion, creed, ethnicity, 
national origin, disability, veteran status, marital status, sexual 
orientation, or any other category protected by Federal, State or 
local law.  We do not tolerate harassment of Associates . . . by 
Management personnel, co-workers, customers, outside business 
invitees or visitors.   

 
The policy goes on to provide “Examples of Hostile Work Environment 

Harassment” including an explanation that “[i]t can arise from offensive conduct 
(such as epithets, slurs or negative stereotyping) or written or graphic material 
which disparages an individual’s sex, race, color, age, religion, creed, ethnicity, 
national origin, disability or other legally protected characteristics.”   
 

The claimant admits to writing the phrase “nigga did wrong” on one of the 
employer’s official documents, a re-order request.  The employer’s general manager 
testified the claimant was discharged because the comment she placed on the re-
order request violated the employer’s harassment policy.  On appeal to the 
Commission, the claimant contends that she did not intend to use the word “nigga” 
in an offensive manner.  While that may be true, she admitted writing the word on a 
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re-order request that was being submitted and which might pass to any number of 
people.  Although the record does not identify which individual notified the 
employer’s human resources department of the incident, it is evident that someone 
believed the claimant’s conduct necessitated referral to the employer’s human 
resources department.   

 
The law is clear that harassment is not measured primarily by the intent of 

the actor, but by the individuals exposed to the conduct and actions will be 
considered harassing if they are both subjectively perceived by the recipient as such, 
and would also be deemed as such by a reasonable person.  Harris v. Forklift 
Systems, Inc., 510 U.S. 17, 21 (1993).2  Furthermore, courts have held that the 
precise term utilized by the claimant in this case could reasonably be deemed 
harassing by other individuals.  See Lyons v. Huntsville Wholesale Furniture, Inc., 
545 F. Supp. 2d 1214, 1217 (N.D. Ala. 2008) (holding that the playing of a song 
which contained the word “nigga” “is precisely the kind of extremely serious ‘isolated 
incident’ which constitutes a racially hostile work environment”).   

 
With these principles in mind, we next consider whether the referee correctly 

concluded that the claimant’s actions were misconduct under the reemployment 
assistance law.  Because a violation of an employer policy is at issue, we consider 
whether the employer established misconduct under subparagraphs (a) and (e).   

 
The referee correctly held that the claimant's actions were a violation of the 

employer's harassment policy, and thus the claimant was held disqualified under 
Section 443.036(30)(e), Florida Statutes, for violating an employer's rule.  The 
claimant's actions cannot be excused as "poor judgment" within the meaning of the 
reemployment assistance law.  The Commission has previously held that the "poor 
judgment" analysis does not apply to subparagraph (e), because that provision 
contains its own defenses.  R.A.A.C. Order No. 13-06848 (November 7, 2013).  
Although the claimant contends that the employer's harassment policy was 
ambiguous, the language of the policy, set forth above, is sufficiently clear to give the 
claimant fair notice that the use of such a term would be a violation.  Therefore, the 
claimant cannot establish that she did not know and should not have known that 
her actions were a violation of the policy.  Additionally, the claimant has not 
established under the facts of this case that the policy was not fairly enforced.  As 
noted above, the claimant’s lack of malicious intent does not prevent her conduct 
from reasonably being viewed as offensive or demeaning when it was written on a 
document that she knew would be circulated to other employees.  Finally, she failed 
                       
2 We note that it is not necessary for behavior to reach the threshold of creating a “hostile or abusive 
environment” implicating Title VII or Florida Civil Rights Act liability to constitute harassing 
conduct. 
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to prove that the policy was not consistently enforced by the employer.  While the 
claimant asserts that she demonstrated that the term “nigga” was commonly used in 
the workplace as a reference to a close friend, the employer’s general manager, 
whose testimony was credited by the referee, denied hearing the term used in the 
workplace.  The Commission has previously held that to establish a lack of 
consistent enforcement, the employee must demonstrate the employer was aware of 
other instances of violation of the rule and failed to enforce it.  R.A.A.C. Order No. 
13-06381 (October 30, 2013). 

 
Similarly, the claimant’s argument that her behavior did not constitute 

disqualifying misconduct because it was an isolated incident is contrary to the law.  
In Alvarez v. Florida Reemployment Assistance Appeals Commission, 121 So. 3d 69 
(Fla. 3d DCA 2013), the court upheld a referee’s ruling that an employee who was 
discharged for a single policy violation was discharged for disqualifying misconduct.  
The court noted that the present statutory scheme expanded the definition of 
misconduct to include the deliberate violation of an employer’s rule which has not 
been shown to be unfairly or inconsistently enforced.  Id. at 71.  Thus, we conclude 
that the claimant’s actions constitute disqualifying misconduct under subparagraph 
(e). 

 
The Commission also concludes that the claimant is subject to disqualification 

under subparagraph (a).  We agree with the referee that the claimant’s actions 
cannot be excused as “poor judgment” under subparagraph (a), as the employer’s 
policy provides sufficient guidance as to what is expected of the employees.  In 
Lockheed Martin Corp. v. Unemployment Appeals Commission, 876 So. 2d 31 (5th 
DCA 2004), the court held that violating a clear harassment policy amounts to 
disqualifying misconduct even when the behavior is consensual amongst the 
participants.  In Lockheed Martin Corp., the employees engaged in consensual 
sexual horseplay and none of the participants complained to the employer about the 
behavior.  Id. at 32-33.  The employer became aware of the behavior two years after 
the final incident when a non-participant relayed the events to one of the employer’s 
human resources officials.  Applying the more liberal definition of misconduct in 
effect prior to June 27, 2011, the court noted the facts that the on-site supervisors 
“chose to disregard [the behavior],” the victim failed to complain, and other 
witnesses failed to complain, did not eliminate the misconduct.  Id.  The court 
explained that “[t]his is essential because such conduct adversely affects others in 
the workplace, not just the victim or participant.”  Id.  Evidence of the controversial, 
and potentially damaging, nature of the term used by the claimant in this case was 
provided by the employer’s general manager and the claimant’s own witness, a 
former co-worker, who both acknowledged that, while some may not take offense to  
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the term “nigga,” they personally refuse to use it.  We note that employers can be 
held liable under federal and state law for failing to maintain a workplace free of 
illegal harassment, and employers thus have a moral and legal duty to do 
so.  Accordingly, the Commission concludes that the referee's decision must be 
affirmed in all respects. 

 
 The referee's decision is affirmed.  The claimant is disqualified from receipt of 
benefits.  The employer’s account is relieved of charges in connection with this claim.   
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member 
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By: Kady Thomas 
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