STATE OF FLORIDA
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

In the matter of:

Claimant/Appellee
R.A.A.C. Order No. 13-07829
VS.
Referee Decision No. 13-67292U
Employer/Appellant

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of the employer’s appeal
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held
the claimant not ineligible for receipt of benefits.

Pursuant to the appeal filed in this case, the Reemployment Assistance
Appeals Commission has conducted a complete review of the evidentiary hearing
record and decision of the appeals referee. See §443.151(4)(c), Fla. Stat. By law, the
Commission’s review is limited to those matters that were presented to the referee
and are contained in the official record.

The issue before the Commission is whether the claimant is an educational
employee on vacation or holiday recess or is claiming benefits between two
successive academic years or terms and performed services in that capacity during
the first year and has a contract to perform or a reasonable assurance of performing
such services at the end of the vacation or holiday recess or during the immediately
succeeding academic year or term as provided in Section 443.091(3), Florida
Statutes.

The referee’s findings of fact state as follows:

The claimant was employed as a [substitute teacher, substitute
paraprofessional, substitute school café, and] substitute dining
room [aide] for the school board. The claimant was employed on
an [on-call, as-needed] basis for the school term from July 1, 2012,
through June 5, 2013, earning wages at a rate of $7.69 per hour.
The claimant was not given assurance of being rehired for the next
school term by the end of the school [term,] June 5, 2013.
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Based on these findings, the referee held the claimant not ineligible for receipt
of benefits. Upon review of the record and the arguments on appeal, the
Commission concludes the record was not sufficiently developed; consequently, the
case must be remanded.

The referee’s conclusions of law state in pertinent part:

It was shown that the claimant was [not] given reasonable
assurance of being rehired for the next school term. Consideration
has been given to the [documentation, a substitute teacher
acknowledgment dated August 1, 2007,] submitted by the
employer. The claimant had a break in service from February of
2008 through March of 2012. [Therefore, no nexus] exists between
this document and the 2012/2013 school term. It is concluded that
the claimant is eligible to receive unemployment benefits.

Section 443.091(3), Florida Statutes, provides that a claimant is not eligible for
benefits if he or she is an educational employee on vacation or holiday recess or is
claiming benefits between two successive academic years or terms and “if the
individual performs those services in the first of those academic years or terms and
there 1s a contract or reasonable assurance that the individual will perform services
in any such capacity for any educational institution or institution of higher
education in the second of those academic years or terms” (emphasis added).

“Reasonable assurance” is defined by the reemployment assistance law as “a
written or verbal agreement, an agreement between an employer and a worker
understood through tradition within the trade or occupation, or an agreement
defined in an employer’s policy.” See §443.036(37), Fla. Stat. Accordingly, receipt of
a reasonable assurance letter, or other written notification, is not the only manner in
which reasonable assurance can be established. Instead, the relevant inquiry is
whether, based on past practice and the information provided to the claimant, she
was given reasonable assurance that she would be offered substitute assignments
during the 2013/2014 school year. The employer must either have a policy or
uniform practice or take an action, such as issuing a new contract, letter, or other
form of communication, to create a reasonable assurance. A uniform practice is a
custom or routine that would reasonably lead the claimant to believe she would be
called with assignments in the next school year. To be clear, “reasonable assurance”
does not mean a guarantee of future work or a guaranteed number of assignments.
Instead, it means a reasonable likelihood that, at some point in the next school year,
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the employer will need a substitute to cover an absence and that the claimant will be
offered an assignment. Since the employer will almost certainly have absences to
cover during the school year, the crux of the issue is whether the claimant remained
in the employer’s pool of active substitutes eligible for assignments during the
2013/2014 school year.

The record in this case was not developed sufficiently concerning whether the
employer has established a policy or uniform practice with regard to carrying-over
substitutes from one academic year or term to the next academic year or term. The
record was also not developed sufficiently regarding whether the claimant had
experienced a prior summer break with the employer such that, based upon past
practices, she knew or reasonably should have known that she would remain on the
substitute list for the 2013/2014 school year. The record reflects the claimant may
have worked for this employer during the terms immediately preceding and
following the 2006 summer break. The record further reflects the claimant may
have worked for this employer in April of 2012, in which case, she would have
worked during the terms immediately preceding and following the 2012 summer
break. On remand, the referee is directed to seek clarification regarding the school
terms/years in which the claimant has worked for the employer. The referee is also
directed to develop the record further regarding the type(s) of services the claimant
performed for the employer during those school terms/years. In the event the
claimant previously worked for the employer as a substitute during the school terms
immediately preceding and following any summer break(s) prior to 2013, the referee
1s directed to develop the record regarding the method(s) by which the claimant was
made aware that her services would continue, or would likely continue, to be used.
The referee must then determine whether any policy, uniform or past practice, or
action by the employer served to give the claimant a reasonable assurance that the
she would return to work during the 2013/2014 school year.

The Commission notes that, if it is determined on remand that the claimant
had reasonable assurance of returning to work in the 2013/2014 school year and that
she is, therefore, ineligible for benefits during the 2013 summer break, evidence
must be adduced regarding the date the 2013/2014 school year began. The
ineligibility period of a school employee “between terms” who has reasonable
assurance of returning to work at the end of the break is not open-ended and
indefinite; the period of ineligibility is limited to the duration of the school break.
The record as currently developed, however, is silent regarding the date the
2013/2014 summer break ended. On remand, the record must be adequately
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developed regarding that date, and the referee’s decision must contain specific
findings regarding the dates the claimant was “between terms.” If it is determined
on remand that the claimant is ineligible while between terms on summer break, the
decision must specify the dates of the ineligibility period that are consistent with the
dates of the employer’s summer break.

In addition to the foregoing, the employer’s witness, a technician for the
substitute system seemed to refer to various records, which were not submitted for
the hearing, in order to provide testimony regarding the claimant’s employment. On
remand, the referee is directed to develop the record further regarding how the
technician became aware of the claimant’s dates of employment and the
circumstances surrounding the claimant’s periods of employment. In the absence of
such record development, the Commission is unable to determine whether the
witness provided competent testimony with respect to those facts. If the parties
provide conflicting competent evidence regarding material issues of fact during the
supplemental hearing, the referee’s decision must acknowledge the conflict and set
forth the rationale by which that conflict is resolved. See Fla. Admin. Code R. 73B-
20.025(3)(d).

Lastly, the record reflects that the employer presented an additional witness,
an HR specialist, at the hearing. Although the referee briefly questioned the HR
specialist and provided the claimant an opportunity to cross-examine her, the
referee did not offer the employer’s representative an opportunity to question the HR
specialist. On remand, the referee is directed to ensure the parties are given proper
opportunities to question all witnesses.

In order to address the issues raised above, the referee’s decision is vacated
and the case is remanded. On remand, the referee is directed to develop the record
in greater detail and render a decision that contains accurate and specific findings of
fact and a proper analysis of those facts along with an appropriate credibility
determination made in accordance with Florida Administrative Code Rule 73B-
20.025(3)(d). Any hearing convened subsequent to this order shall be deemed
supplemental, and all evidence currently in the record shall remain in the record.



R.A.A.C. Order No. 13-07829 Page No. 5

The decision of the appeals referee is vacated and the case is remanded for
further proceedings.

It 1s so ordered.

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

Frank E. Brown, Chairman
Thomas D. Epsky, Member
Joseph D. Finnegan, Member

This 1s to certify that on

11/20/2013 ,
the above Order was filed in the office of
the Clerk of the Reemployment
Assistance Appeals Commission, and a
copy mailed to the last known address
of each interested party.
By: Kady Thomas

Deputy Clerk
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Issues Involved:

SCHOOL: Whether benefits claimed are based on services to, for, or on behalf of an educational institution for a week
commencing during a period between successive academic years or terms, if such services were performed in the first
year/term and a contract or reasonable assurance exists that the claimant will perform services in any such capacity for
any educational institution in the second year/term, pursuant to Section 443.036(17), (37), or 443.091(3), Florida Statutes.

Findings of Fact: The claimant was employed as a substitute teacher/
substitute Para-professional/ substitute school café/ and substitute dining
room aid for the school board. The claimant was employed on an on call
as needed basis for the school term from July 1, 2012, through June 5,
2013, earning wages at a rate of $7.69 per hour. The claimant was not
given assurance of being rehired for the next school term by the end of the
school term; June 5, 2013.

Conclusions of Law: The law provides that a claimant is ineligible for
benefits based on services provided to, for, or on behalf of an educational
institution or institution of higher education during periods between
successive academic years or regular terms and during vacation or holiday
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recesses if the claimant performed services to, for, or on behalf of an
educational institution or institution of higher education in the first of such
years or terms or in the period immediately before the recess and there is a
contract or reasonable assurance that the claimant will perform services in
any such capacity in any educational institution or institution of higher
education during the second year or term, or immediately following the
vacation or recess.

It was shown that the claimant was not not given reasonable assurance of
being rehired for the next school term. Consideration has been given to
the documentation submitted by the employer; Substitute teacher
Acknowledgement dated August 1, 2007. The claimant had a break in
service from February of 2008 through March of 2012. Therefore there is
no nexus which exists between this document and the 2012/2013 school
term. It is concluded that the claimant is eligible to receive unemployment
benefits.

Decision: The determination dated July 11,2013, is AFFIRMED.

If this decision disqualifies and/or holds the claimant ineligible for
benefits already received, the claimant will be required to repay those
benefits. The specific amount of any overpayment will be calculated by
the department and set forth in a separate overpayment determination,
unless specified in this decision. However, the time to request review of
this decision is as shown above and is not stopped, delayed or extended by
any other determination, decision or order.

This is to certify that a copy of the

above decision was mailed to the last ABDULLAH
known address of each interested party MUHAMMAD
on August 20, 2013. Appeals Referee











