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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of the claimant’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision wherein 
the claimant was held disqualified from receipt of benefits and the employer’s 
account was noncharged. 
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 The issue before the Commission is whether the claimant was discharged by 
the employer for misconduct connected with work as provided in Section 443.101(1), 
Florida Statutes. 
 
 The referee’s findings of fact state as follows:   
 

The claimant began his employment as a host on May 8, 2012.  
The claimant’s duties included cash handling.  The claimant was 
aware that a host is not a tipped employee.  The claimant was 
aware that as a host, he was required to turn in all monies left 
behind by customers or given to him in the form of tips or gratuity.  
On April 30, 2012, the claimant read and signed the [employer’s] 
policies, procedures, and terms and the standards of business 
conduct booklet.  The claimant kept tip money or monies left 
behind by customers.  The claimant would forget the change while 
on duty, but once home, he determined that the amount was 
“insignificant” and chose not to turn in the monies.  The employer 
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began to suspect the claimant was not following their policy.  On 
May 17, 2013, the finance analyst interviewed the claimant about 
the employer’s suspicion.  The claimant admitted that he would 
forget the change and he admitted that he may have kept $11-$12.  
The claimant provided a written statement about his behavior.  
The claimant determined that he was bullied into writing the 
statement; however, he chose not to address his issue.  On May 25, 
2013, the claimant was discharged. 
 

 Our review establishes that the referee’s decision is supported by competent, 
substantial evidence, and the findings are thus confirmed.   
 
 Effective May 17, 2013, Section 443.036(30), Florida Statutes, states that 
misconduct connected with work, “irrespective of whether the misconduct occurs at 
the workplace or during working hours, includes, but is not limited to, the following, 
which may not be construed in pari materia with each other”: 
 

  (a)  Conduct demonstrating a conscious disregard of an 
employer's interests and found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.  Such conduct may 
include, but is not limited to, willful damage to an employer’s 
property that results in damage of more than $50; or theft of 
employer property or property of a customer or invitee of the 
employer.  
 
  (b)  Carelessness or negligence to a degree or recurrence that 
manifests culpability or wrongful intent, or shows an intentional 
and substantial disregard of the employer's interests or of the 
employee's duties and obligations to his or her employer.  
 
  (c)  Chronic absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more unapproved absences 
following a written reprimand or warning relating to more than 
one unapproved absence.  
 
  (d)  A willful and deliberate violation of a standard or regulation 
of this state by an employee of an employer licensed or certified by 
this state, which violation would cause the employer to be 
sanctioned or have its license or certification suspended by this 
state.  
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  (e)1.  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

a.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
b.  The rule is not lawful or not reasonably related to the 
job environment and performance; or  
c.  The rule is not fairly or consistently enforced. 
2.  Such conduct may include, but is not limited to, 

committing criminal assault or battery on another employee, 
or on a customer or invitee of the employer; or committing 
abuse or neglect of a patient, resident, disabled person, 
elderly person, or child in her or his professional care. 

 
The claimant was employed as an ice cream/beverage cart host in a position 

that was not intended to be tipped.  The employer submitted a copy of the “Policies, 
Procedures and Terms” for the hearing and it was entered into evidence as an 
exhibit.  The policy states, in relevant part, that “(o)nly tipped employees may accept 
tips . . . .”  The stated sanction for violation of the employer policy, even on one 
occasion, includes disciplinary action not excluding termination.   

 
After an investigation, the employer determined that the claimant violated the 

employer’s policy when he did not turn over tip money or change left by the guests to 
the employer.  The employer’s testimony established that such monies, once turned 
in, were used for charitable donations rather than being retained by the employer.  
The referee held the claimant’s violation of the employer’s policy constituted 
misconduct connected with work within the meaning of subparagraphs (a) and (e) of 
the above-noted statute.   

 
In a discharge case, the employer bears the burden of proof to establish 

misconduct by a preponderance of the evidence.  See generally, Lewis v. 
Unemployment Appeals Commission, 498 So. 2d 608 (Fla. 5th DCA 1986).  
Subparagraph (e) “expresses the legislative intent that a claimant may be 
disqualified from benefits where it is established he or she committed a ‘violation of 
an employer’s rule.’”  Crespo v. Florida Reemployment Assistance Appeals 
Commission, 128 So. 3d 49 (Fla. 3rd DCA 2012).  Once the employer has shown a 
violation, the claimant bears the burden to establish one of the three defenses set 
forth in subparagraph (e)1.  Crespo, supra; Critical Intervention Servs. v. 
Reemployment Assistance Appeals Comm., 106 So. 3d 63, 66 (Fla. 1st DCA 2013).  The 
Commission concludes that the referee’s holding that the claimant violated the 
employer’s policy is correct.  Although the policy does not specifically mention “change 
left by guests” in addition to tips, the claimant admitted that he knew that such 
change was supposed to be turned in to the employer.   
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 With regard to the issue of the subparagraph (e)1. defenses, the Commission 
has considered whether, on these facts, the employer’s rule is not lawful.  While the 
claimant did not raise any such contention, we review this issue sua sponte.  See 
Madison v. Williams Island County Club, Ltd., 606 So. 2d 687, 688-89 (Fla. 3d DCA 
1992) (holding that failure of unrepresented claimant to raise the Fair Labor 
Standards Act (“FLSA”) as a defense did not preclude consideration of the legality of 
an employer’s requirements).  Furthermore, an employee cannot be held disqualified 
for misconduct under either subparagraphs (a) or (e) for violating an employer’s 
directive that itself violated the FLSA.  Id. at 689.   
 
 On April 5, 2011, the Wage and Hour Division of the U.S. Department of Labor 
(“DOL”) issued new regulations under the FLSA, including, among other provisions, 
the act’s definitions addressing the tip credit1 and tipped employees.2  Ostensibly 
authorized by the tip credit provisions, the regulations purport to govern the 
treatment of tips even where employers do not claim the tip credit.  Furthermore, 
some of the language of the new regulations is ambiguous as to whether the 
regulation is intended to apply to employees who may occasionally receive tips, but 
are not “tipped employees” within the meaning of the FLSA.  In particular, 29 C.F.R. 
§531.52 states as follows: 
 

General Characteristics of “tips”:  A tip is a sum presented by 
a customer as a gift or gratuity in recognition of some service 
performed for him.  It is to be distinguished from payment of a 
charge, if any, made for the service.  Whether a tip is to be given, 
and its amount, are matters determined solely by the customer, who 
has the right to determine who shall be the recipient of the gratuity.  
Tips are the property of the employee whether or not the employer 
has taken a tip credit under section 3(m) of the FLSA.  The 
employer is prohibited from using an employee's tips, whether or 
not it has taken a tip credit, for any reason other than that which is 
statutorily permitted in section 3(m):  As a credit against its 
minimum wage obligations to the employee, or in furtherance of a 
valid tip pool.  Only tips actually received by an employee as 
money belonging to the employee may be counted in determining 
whether the person is a “tipped employee” within the meaning of 
the Act and in applying the provisions of section 3(m) which 
govern wage credits for tips (emphasis added). 

                       
1 Section 3(m) of the FLSA (29 U.S.C. §203(m)) permits, under the definition of wages, an employer 
to take a “tip credit” against its minimum wage obligations for a portion of the tips received by 
“tipped employees,” subject to restrictions.   
2 Section 3(t) of the FLSA (29 U.S.C. §203(t)) defines a “tipped employee” as “any employee engaged 
in an occupation in which he customarily and regularly receives more than $30 a month in tips.” 
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Because the regulation refers to “employees” in one instance and “tipped 
employees” in another, an inference might be drawn that the regulation is intended 
to apply to any employee who receives a tip, and not just “tipped employees.”3 

 
 The interpretation of these regulations is crucial because in this case the 
employer did not take a tip credit with respect to the claimant.  Nor is there any 
evidence that the claimant was a “tipped employee” within the meaning of the FLSA, 
even though he occasionally may have received unsolicited gratuities.  If the 
regulation is intended to apply to employees who receive any tips but are not tipped 
employees, the employer’s rule in this case would not be lawful under the DOL 
regulation.  
 

As a result of this ambiguity, we have carefully reviewed the new regulations 
for 29 C.F.R. §531, Subpart D, as well as the extensive regulatory commentary 
accompanying the release of these regulations4, and conclude that the regulations 
are not intended to apply to employees who are not “tipped employees.” 

 
Moreover, even if these regulations did apply to the fact pattern in this case, 

we would not hold the employer’s policy to be unlawful.  There is considerable legal 
debate as to the validity of the application of the DOL regulations to employers who 
do not claim the tip credit.  Prior to the adoption of these regulations, the Ninth 
Circuit rejected the DOL’s tip-retention position as to employers who do not claim a 
tip credit.  See Cumbie v. Woody Woo, Inc., 596 F.3d 577 (9th Cir. 2010).  Rather 
than following this precedent when drafting the regulations, the DOL contended it 
was wrongly decided.  Subsequent to the adoption of these regulations, however, 
numerous district courts have rejected DOL’s regulation as applied to employers who 
do not take the tip credit.  In Oregon Restaurant & Lodging Assoc. v. Solis, 948 
F.Supp.2d 1217 (D. Ore. 2013), the court applied the Ninth Circuit’s Cumbie decision 
to find that the rules could not be lawfully enforced in the case before it, as the 
employer paid all of its tipped employees at least the base minimum wage prior to 
any accounting for tips.  Several other district courts have followed the reasoning in 
Oregon Restaurant & Lodging Assoc.  See Cesarz v. Wynn Las Vegas, LLC, 2014 U.S. 
Dist. LEXIS 3094 (D. Nev. Jan. 10, 2014); Czarnik v. All Resort Coach, Inc., 2013 
U.S. Dist. LEXIS 121766 (D. Utah Aug. 26, 2013); Trinidad v. Pret A Manger (USA)  
  

                       
3 Similar language can be found in 29 C.F.R. §§531.54 & 531.59, but the title and context of these 
provisions clearly indicate that they apply only to tip pooling and the tip credit, respectively.   
4 In particular, we have reviewed subpart 7B of the Summary of Comments, 76 FR 18838-18845, 
and did not find a single reference to the application of these regulations to receipt of tips by 
employees who do not meet the tipped employee requirement, other than the prohibition on 
including such employees in tip pools.   
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Ltd., 2013 U.S. Dist. LEXIS 97544 (S.D.N.Y. July 11, 2013).  By contrast, we have 
found no cases upholding the regulations as applied to employers who did not claim 
a tip credit.  Accordingly, there is no basis to conclude that the employer’s policy was 
not lawful, and the referee properly held the claimant disqualified under 
subparagraphs (a) and (e). 

 
 The referee's decision is affirmed.   
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member 
 

This is to certify that on  
2/19/2014 , 
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