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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of an appeal of the
decision of a reemployment assistance appeals referee pursuant to Section
443.151(4)(c), Florida Statutes. The referee’s decision stated that a request for
review should specify any and all allegations of error with respect to the referee’s
decision, and that allegations of error not specifically set forth in the request for
review may be considered waived.

Upon appeal of an examiner’s determination, a referee schedules a hearing.
Parties are advised prior to the hearing that the hearing is their only opportunity to
present all of their evidence in support of their case. The appeals referee has
responsibility to develop the hearing record, weigh the evidence, resolve conflicts in
the evidence, and render a decision supported by competent and substantial
evidence. Section 443.151(4)(b)5., Florida Statutes, provides that any part of the
evidence may be received in written form, and all testimony of parties and witnesses
shall be made under oath. Irrelevant, immaterial, or unduly repetitious evidence
shall be excluded, but all other evidence of a type commonly relied upon by
reasonably prudent persons in the conduct of their affairs is admissible, whether or
not such evidence would be admissible in a trial in state court. Hearsay evidence
may be used for the purpose of supplementing or explaining other evidence, or to
support a finding if it would be admissible over objection in civil actions.
Notwithstanding Section 120.57(1)(c), Florida Statutes, hearsay evidence may
support a finding of fact if the party against whom it is offered has a reasonable
opportunity to review such evidence prior to the hearing and the appeals referee or
special deputy determines, after considering all relevant facts and circumstances,
that the evidence is trustworthy and probative and that the interests of justice are
best served by its admission into evidence.
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By law, the Commission’s review is limited to those matters that were
presented to the referee and are contained in the official record. A decision of an
appeals referee cannot be overturned by the Commission if the referee’s material
findings are supported by competent and substantial evidence and the decision
comports with the legal standards established by the Florida Legislature. The
Commission cannot reweigh the evidence or consider additional evidence that a
party could have reasonably been expected to present to the referee during the
hearing. Additionally, it is the responsibility of the appeals referee to judge the
credibility of the witnesses and to resolve conflicts in evidence, including testimonial
evidence. Absent extraordinary circumstances, the Commission cannot substitute
its judgment and overturn a referee’s conflict resolution.

Our review of the referee’s findings of fact shows that they were supported by
competent, substantial evidence. This case thus turns on the applicability here of
Doig v. Unemployment Appeals Commission, 862 So. 2d 76, 79 (Fla. 1st DCA 2003)
and Seneca v. Florida Unemployment Appeals Commission, 39 So. 3d 385, 388 (Fla.
1st DCA 2010), in which the First District Court of Appeal determined that the
disqualification provision in Section 443.101(1)(a), Florida Statutes, does not apply
in cases where the claimant was “never completely unemployed.” In Doig, the
claimant quit a part-time job to accept another part-time position that offered better
pay and benefits. The claimant in that case immediately began working for the
other employer with no gaps in his employment. The Commission disqualified the
claimant, as his quitting the first employer was not “attributable to [that] employer.
Id. at 76. Nonetheless, the court reversed the Commission, because the
reemployment assistance statute did not “specifically” address the situation of a
claimant leaving one job for another. Id. at 77. Subsequently, in Seneca, the court
held its rationale in Doig was applicable where the claimant voluntarily quit his
part-time job to accept full-time employment and there were no gaps in his
employment.

9

In this case, the claimant voluntarily quit full-time employment with the
appellant employer after accepting a full-time position with another employer. On
appeal to the Commission, the employer makes two main arguments. First, the
employer asserts that this case is distinguishable from the fact pattern(s) in Doig
and Seneca. Second, the employer argues that the reasoning in Doig and Seneca
should not be applicable to this case.

The employer is correct that neither Doig nor Seneca involve a case where an
employee left one full-time position for another. We note, however, that the
employer erroneously contends that in Doig the claimant left a part-time position for
a full-time position. To the contrary, the fact pattern in Doig showed that the
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claimant “left one part-time job (with Sears) for another (with Home Depot).” 862
So. 2d at 77. The Doig court does cite a prior decision in Stewart v. Dollar Tree, 635
So. 2d 73 (Fla. 1st DCA 1994), where a claimant left one part-time job to take
another part-time job which could have eventually led to full-time employment.
However, the decision in Doig did not indicate that it was predicated on the
possibility that the job with Home Depot might become full-time. Instead, the court
concluded that the claimant “merely left one part-time job for another and was never
completely unemployed.” 862 So. 2d at 79. In Seneca, the First District also relied
on the “never completely unemployed” rationale:

Here, Appellant, like the claimant in Doig, merely left his part-
time position for another job and was never completely
unemployed. 862 So. 2d at 79 (claimant left his part-time position
for another part-time position). There were no gaps in Appellant's
employment because he left his part-time position on

November 30, 2008, for a full-time position that commenced on
December 1, 2008. Because Appellant left his part-time job for a
full-time job, rather than leaving the part-time position and
becoming completely unemployed, the disqualification provision in
section 443.101(1)(a) does not apply to this case. See Doig, 862
So.2d at 79 (holding that this statute did not apply; concluding
that the claimant was incorrectly disqualified from benefits).

39 So. 3d at 388.

Given the court’s rationale in Doig and Seneca, the fact that the claimant here
left one full-time position for another full-time position, while a factual distinction, is
not a material one. Given the “never completely unemployed” language, the
Commission has held previously in several cases that the Doig/Seneca rationale
applies in cases where an employee leaves one full-time position immediately for
another. R.A.A.C. Order No. 13-01072 (March 14, 2013); R.A.A.C. Order No.
12-13824 (March 1, 2013); R.A.A.C. Order No. 12-12115 (December 13, 2012).
Previously, the First District Court of Appeal had applied the doctrine to a full-time
to full-time case, albeit after a concession of error. See Wible v. Unemployment
Appeals Commission, 40 So. 3d 926, 927 (Fla. 1st DCA 2010).
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The employer’s argument that the logic of cases such as Stewart should not
apply to a case such as the one at bar, and its argument regarding the statutory
exemption in Section 443.101(1)a.1. (not disqualifying an employee who leaves
temporary work to return to prior employment), does have some merit, and, were
the Commission writing on a blank slate, would likely be persuasive. The
Doig/Seneca doctrine, however, is an entirely case-made one, and while it has only
inferential support in the statutory language, is binding on the Commission
nonetheless. In accordance with the rulings in Doig and Seneca, the Commission is
compelled to conclude that the disqualification provision in Section 443.101(1)(a),
Florida Statutes, does not apply to this case.

We note that no district court of appeal outside the First District has yet
applied this doctrine. Other district courts have held that employees who left one
job for another were disqualified when they were separated from the second job.
Ryals v. Unemployment Appeals Commission, 722 So. 2d 845, 846 (Fla. 2d DCA
1999); Mills v. Florida Department of Labor and Employment Security, 398 So. 2d
500 (Fla. 3d DCA 1981). However, these cases do not specify whether or not there
was a gap in employment, which is crucial to the Doig/Seneca analysis. Because the
Commission is bound by the First District’s decisions in the absence of conflicting
precedent, we conclude the referee correctly applied the law.

The Commission understands the significance of the application of the
Doig/Seneca doctrine to this particular employer. The large majority of employers,
as contributing employers, may be relieved of charges to their employment records
when a claimant voluntarily quits without good cause attributable to the employer,
as are the circumstances in this case. See §443.131(3)(a)l., Fla. Stat. However, this
employer, as a reimbursing employer, cannot be relieved of its obligations to
reimburse the Unemployment Compensation Trust Fund for benefits paid to the
claimant even though the claimant’s quitting work was not attributable to the
employer. See §443.131(4), Fla. Stat.
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The referee's decision is affirmed.

It 1s so ordered.

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION
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Thomas D. Epsky, Member
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