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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of the claimant’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision wherein 
the claimant was held disqualified from receipt of benefits and the employer’s 
account was noncharged. 
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 The issue before the Commission is whether the claimant was discharged by 
the employer for misconduct connected with work as provided in Section 443.101(1), 
Florida Statutes. 
 
 The referee’s findings of fact state as follows:   
 

The claimant was a receptionist for the employer, a medical 
practice, from May 14, 2008, to May 13, 2013.  On May 13, 2013, 
the employer received evidence of a social media posting wherein 
the claimant referred to company as “fucken slave drivers”.  The 
claimant also made comments about the reason she believed 
employees quit shortly after being hired.  The claimant posted the 
remarks because she was having personal issues and felt “ready to  
leave the company anyway.”  When confronted by the employer, 
the claimant acknowledged her actions and was subsequently 
dismissed for posting negative comments via social media 
regarding the company.   
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 Based on these findings, the referee held the claimant was discharged for 
misconduct connected with work.  Upon review of the record and the arguments on 
appeal, the Commission concludes the record was not sufficiently developed; 
consequently, the case must be remanded. 
 
 Section 443.036(30), Florida Statutes (2012), states that misconduct connected 
with work, “irrespective of whether the misconduct occurs at the workplace or 
during working hours, includes, but is not limited to, the following, which may not 
be construed in pari materia with each other”: 
 

  (a)  Conduct demonstrating a conscious disregard of an 
employer's interests and found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.  
 
  (b)  Carelessness or negligence to a degree or recurrence that 
manifests culpability or wrongful intent, or shows an intentional 
and substantial disregard of the employer's interests or of the 
employee's duties and obligations to his or her employer.  
 
  (c)  Chronic absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more unapproved absences 
following a written reprimand or warning relating to more than 
one unapproved absence.  
 
  (d)  A willful and deliberate violation of a standard or regulation 
of this state by an employee of an employer licensed or certified by 
this state, which violation would cause the employer to be 
sanctioned or have its license or certification suspended by this 
state.  
   
  (e)  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

1.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
2.  The rule is not lawful or not reasonably related to 
the job environment and performance; or  
3.  The rule is not fairly or consistently enforced. 
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When a claimant’s separation results from an employer’s decision to discharge 
the worker, the burden of proving misconduct rests with the employer.  See Lewis v. 
Lakeland Health Care Ctr., Inc., 685 So. 2d 876, 878 (Fla. 2d DCA 1996).  The proof 
must be by a preponderance of competent substantial evidence.  De Groot v. 
Sheffield, 95 So. 2d 912 (Fla. 1957); Tallahassee Housing Authority v. Unemployment 
Appeals Commission, 483 So. 2d 413 (Fla. 1986). 
 

The record reflects the claimant in this case was discharged for posting 
comments on her Facebook page in which she expressed discontent with her job and 
the employer.  The employer did not have a social media policy or a similar policy 
governing statements made by employees.  The claimant admitted posting the 
comments at issue after being told by a coworker that the employer was firing an 
employee.  The claimant explained that she received the phone call and made the 
post on the day of her grandfather’s funeral and that she admittedly was “not 
thinking” and had other things on her mind.  The appeals referee reasoned that, 
because the claimant acknowledged her actions and asserted she was ready to leave 
the company anyway, her conduct demonstrated a conscious disregard of the 
employer’s interests and, therefore, amounted to misconduct under Section 
443.036(a), Florida Statutes.   

 
This case requires the Commission to enter the complex, developing field of 

employment law regarding social media.  Social media presents new challenges to 
the workplace.  Historically, an employee upset after a day of work would go home 
and gripe to family or friends, or possibly coworkers.  Now, thanks to social media, 
such private gripes can take the form of public rants.  Where an employer has an 
appropriate policy, the primary analysis is under Section 443.036(30)(e), Florida 
Statutes.  Because this employer did not have such a policy, the referee must make 
the required analysis under Section 443.036(30)(a), Florida Statutes. 

 
We note that in a similar context, use of profanity in the workplace directed at 

supervisors, the courts have eschewed an absolute rule of misconduct under the 
predecessor version of Section 443.036(30)(a), Florida Statutes.  Compare Bivens v. 
Trugreen LP, 845 So. 2d 347 (Fla. 2d DCA 2003) and Benitez v. Girlfriday, Inc., 609 
So. 2d 665 (Fla. 3d DCA 1992) with Peaden v. Unemployment Appeals Commission, 
865 So. 2d 690 (Fla. 5th DCA 2004), Wrightington v. Unemployment Appeals 
Commission, 833 So. 2d 202, (Fla. 5th DCA 2002), Suluki v. Unemployment Appeals 
Commission, 644 So. 2d 552 (Fla. 5th DCA 1994), and Stahl v. Unemployment 
Appeals Commission, 502 So. 2d 78 (Fla. 3d DCA 1987).  Although a number of  
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factors are relevant to distinguish these cases, the most important one was whether 
the profane comments directed at a supervisor were also made in the presence of 
coworkers or customers, so that the employee could be seen as defying the authority 
of management in front of others.  In Peaden, such conduct was compared to “a 
mutiny on the high seas.”  865 So. 2d at 691.   

  
This case appears to have a slightly different context from the above-cited 

cases and is more similar to Media General Operations, Inc. v. Unemployment 
Appeals Commission, 947 So. 2d 632 (Fla. 2d DCA 2007).  In Media General, the 
claimant read a letter the company vice president had sent to the employees and 
then commented to no one in particular, “stupid [expletive] moron.”  The vice 
president was not present, but the employee’s comment was overheard by two 
coworkers, and was reported to management.  The Commission affirmed the 
referee’s decision holding claimant was entitled to benefits.  The court affirmed, 
noting that in inappropriate language cases, Florida courts have typically considered 
factors such as “the frequency of the utterances, the presence of fellow employees or 
clients, the existence of provocation, and the object of the abusive language.”  947 So. 
2d at 634.  In Media General Operations, the crucial fact was that the profane 
statement was not made to a member of management, although it was made about 
one.  Thus, the employee did not directly challenge the authority of the employer in 
front of other persons. 

 
In Chapter 2011-235, Laws of Florida, the Legislature amended the text of 

Section 443.036(30)(a), Florida Statutes, changing the phrase ”[c]onduct 
demonstrating willful or wanton disregard of an employer's interests” to the current 
”[c]onduct demonstrating conscious disregard of an employer's interests” (emphasis 
added).  This language requires a somewhat lessened degree of mental fault to 
establish misconduct, and thus case precedent regarding subparagraph (a) that 
predates the amendment must be carefully applied to the extent the case holds that 
misconduct was not established.  However, the Legislature did not eliminate the 
requirement that the employer must establish that the claimant’s conduct was 
adverse to the employer’s interests.  We note that currently subparagraph (a) has 
two elements.  The employer must prove conduct (1) demonstrating a conscious 
disregard of an employer's interests; and (2) found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the employer expects of his 
or her employee.  While the limited record in this case could support a determination 
that the claimant’s conduct was a violation of the reasonable standards of behavior 
the employer expected of her, even in the absence of a policy, the record contained no 
evidence of an impact, or potential impact, on the employer’s interests.  We have no 
doubt that the employer may have been offended by the postings, but offense alone 
will not always be sufficient.  Accordingly, the case must be remanded for additional 
proceedings.   
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In reviewing a case involving an employee discharged for posting comments on 
a social media outlet, in the absence of a social media or other applicable policy, 
various factors must be considered and discussed in the analysis.  A referee must 
first adduce specific evidence and make findings as to the circumstances behind the 
claimant’s actions, which will enable the referee to assess the claimant’s mental 
state, and to determine whether the employee deliberately engaged in behavior that 
violated or disregarded the reasonable standards of behavior an employer could 
expect of its employees.  Such evidence includes but is not limited to the following:   

 
• The date(s) and location(s) of the posting(s), including, in 

particular, whether the location was an employer-owned site, a 
public site, or a private site or page used by the claimant;  

• The specific statements made and language used in the 
postings, with emphasis as to whether the statements were 
made about the employer generally, specific owner(s) or 
manager(s), coworkers or others, and whether they were vulgar, 
profane or offensive; 

• Whether the statements were mere statements of opinions or 
“gripes,” or whether they made specific allegations of a 
potentially defamatory nature; 

• The claimant’s purpose in making the posting(s); 
• Whether there was any provocation;  
• Whether the claimant engaged in any behavior to promote or 

further publicize the posting or related comments; 
• Whether the claimant had previously been warned for any such 

actions, or was aware that others had (or had not) been 
disciplined for such actions. 

 
The referee must also develop the record and make appropriate findings to 
determine whether the conduct was adverse to the employer’s interests.  The referee 
must determine what harm the employer experienced or reasonably could be 
expected to experience as a consequence of the posting(s).  This includes 
determining, in addition to the issues above, the following:  
 

• Whether the employer was identified by name in the posting or 
was otherwise identifiable on the location, such as by an 
“employed by” identifier; 

• The potential audience for the postings, including such factors 
as where the posting was made and what individuals had 
access to it, and whether these individuals included managers 
or supervisors, coworkers, customers and clients, or potential 
customers and clients; 
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• How often the claimant posted negative or derogatory 
comments about the employer;  

• How the employer became aware of the posting(s); 
• Whether the posting disrupted, or might reasonably be 

expected to be disruptive, of the work environment; 
• Whether there is proof that the posting did, or could reasonably 

be expected to, harm the employer’s business activities; 
• Whether the posting might be “protected concerted activity” 

under Section 7 of the National Labor Relations Act, and the 
primary factor on this issue is whether the posting was an 
attempt jointly to discuss concerns about the workplace with 
other employees, or was a mere personal gripe.   

 
On remand, the referee must consider the factors listed above and any other 

similar factors the referee deems relevant and analyze whether the claimant’s 
actions in posting the comments at issue on her Facebook page demonstrated a 
“conscious disregard” of the employer’s interests and was a deliberate violation or 
disregard of the reasonable standards of behavior which the employer expects of his 
or her employee, as required by Section 443.036(30)(a), Florida Statutes. 
 
 The decision of the appeals referee is vacated and the case is remanded for 
further proceedings. 
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
 

This is to certify that on  
5/2/2014 , 
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