STATE OF FLORIDA
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

In the matter of:

Claimant/Appellant
R.A.A.C. Order No. 13-06381
A
Referee Decision No. 13-51963U
Employer/Appellee

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of an appeal of the
decision of a reemployment assistance appeals referee pursuant to Section
443.151(4)(c), Florida Statutes. The referee’s decision stated that a request for
review should specify any and all allegations of error with respect to the referee’s
decision, and that allegations of error not specifically set forth in the request for
review may be considered waived.

Upon appeal of an examiner’s determination, a referee schedules a hearing.
Parties are advised prior to the hearing that the hearing is their only opportunity to
present all of their evidence in support of their case. The appeals referee has
responsibility to develop the hearing record, weigh the evidence, resolve conflicts in
the evidence, and render a decision supported by competent and substantial
evidence. Section 443.151(4)(b)5., Florida Statutes, provides that any part of the
evidence may be received in written form, and all testimony of parties and witnesses
shall be made under oath. Irrelevant, immaterial, or unduly repetitious evidence
shall be excluded, but all other evidence of a type commonly relied upon by
reasonably prudent persons in the conduct of their affairs is admissible, whether or
not such evidence would be admissible in a trial in state court. Hearsay evidence
may be used for the purpose of supplementing or explaining other evidence, or to
support a finding if it would be admissible over objection in civil actions.
Notwithstanding Section 120.57(1)(c), Florida Statutes, hearsay evidence may
support a finding of fact if the party against whom it is offered has a reasonable
opportunity to review such evidence prior to the hearing and the appeals referee or
special deputy determines, after considering all relevant facts and circumstances,
that the evidence is trustworthy and probative and that the interests of justice are
best served by its admission into evidence.
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By law, the Commission’s review is limited to those matters that were
presented to the referee and are contained in the official record. A decision of an
appeals referee cannot be overturned by the Commission if the referee’s material
findings are supported by competent and substantial evidence and the decision
comports with the legal standards established by the Florida Legislature. The
Commission cannot reweigh the evidence or consider additional evidence that a
party could have reasonably been expected to present to the referee during the
hearing. Additionally, it is the responsibility of the appeals referee to judge the
credibility of the witnesses and to resolve conflicts in evidence, including testimonial
evidence. Absent extraordinary circumstances, the Commission cannot substitute
its judgment and overturn a referee’s conflict resolution.

Having considered all arguments raised on appeal and having reviewed the
hearing record, the Commission concludes no legal basis exists to reopen or
supplement the record by the acceptance of any additional evidence sent to the
Commission or to remand the case for further proceedings. The Commission
concludes the record adequately supports the referee’s material findings and the
referee’s conclusion is a correct application of the pertinent laws to the material facts
of the case.

On appeal to the Commission, the appellant alleges that the referee ignored
the appellant’s evidence and arguments in favor of the testimony and other evidence
of the appellee. It is the responsibility of the appeals referee to judge the credibility
of the witnesses and to resolve conflicts in evidence, including testimonial evidence.
The Commission cannot substitute its judgment for that of the referee in matters of
conflict resolution. Accordingly, the referee’s findings are sustained.

Further, the appellant alleges the appeals referee was biased. Upon review of
the record and arguments on appeal, the Commission finds no evidence of referee
bias.

Finally, the claimant contends that other employees, including those who
testified against her in the appeals hearing, also used the employer's computers for
personal reasons during working time. The referee rejected this contention, finding
as credible the employer's testimony that the employer was not aware of such
behavior. In doing so, the referee correctly applied the consistent enforcement
defense of Section 443.036(30)(e)1.c. To establish this defense, it is not sufficient
that the claimant show that other people were guilty of violating the rule and were
not punished; the claimant must also show that the employer was aware of such
violations by others, or at least turned a blind eye toward such conduct. Because the
referee found that the employer was not aware of such usage by other employees, the
claimant has not shown inconsistent enforcement.
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The referee's decision is affirmed. The claimant is disqualified from receipt of
benefits. The employer’s account is relieved of charges in connection with this claim.

It 1s so ordered.

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

Frank E. Brown, Chairman
Thomas D. Epsky, Member
Joseph D. Finnegan, Member

This 1s to certify that on

10/30/2013 ,
the above Order was filed in the office of the
Clerk of the Reemployment Assistance
Appeals Commission, and a copy mailed to
the last known address of each interested
party.

By: Brandy Follmar
Deputy Clerk
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behavior would result in her termination. The claimant disregarded the
lesson of the suspension, and the warning, and resumed her use of her
work computer to go on Facebook and to play games on her computer
during working hours. The employer verified this through the use of a
surveillance program and through the use of an Information Technology
company that they contracted with. The company provided real-time, live
surveillance that could monitor everything the claimant did while on her
computer, right down to the number of keystrokes she entered and what
purpose the keystrokes were used for. This had been done as a result of
complaints from the claimant’s co-workers. On one day alone, the
individual monitoring the claimant discovered that she was on Facebook
and playing games for three hours during that day. He reported this to the
Senior Partner he had been tasked to report to. The claimant knew that
she was being surveilled and freely admitted to being on Facebook and
playing games on her computer, but told him that one of her co-workers
was just as guilty as she was and asked why wasn’t he firing the co-worker
as well. He did not know anything about the co-worker, and told her that
she was the one that he had caught. Given that he had suspended the
claimant for two weeks during the first two weeks of September 2012, he
discharged her.

Conclusions of Law: As of June 27, 2011, the Unemployment
Compensation Law of Florida defines misconduct connected with work as,
but is not limited to, the following, which may not be construed in pari
materia with each other:

(a) Conduct demonstrating conscious disregard of an
employer’s interests and found to be a deliberate violation or disregard of
the reasonable standards of behavior which the employer expects of his or
her employee.

(b) Carelessness or negligence to a degree or recurrence that
manifests culpability, or wrongful intent, or shows an intentional and
substantial disregard of the employer’s interest or of the employee’s duties
and obligations to his or her employer.
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(c) Chronic absenteeism or tardiness in deliberate violation of a
known policy of the employer or one or more unapproved absences
following a written reprimand or warning relating to more than one

unapproved absence.
(d) A willful and deliberate violation of a standard or regulation

of this state by an employee of an employer licensed or certified by this
state, which violation would cause the employer to be sanctioned or have
its license or certification suspended by this state.
(e) A violation of an employer’s rule, unless the claimant can
demonstrate that:
1. He or she did not know, and could not reasonably
know, of the rules requirements;
2. The rule is not lawful or not reasonably related to the
job environment and performance; or
3. The rule is not fairly or consistently enforced.

The record reflects that the claimant was discharged for insubordination,
insofar as she continually disobeyed the employer’s rule about using her
work computer for personal business, like using Facebook and playing
games during working hours. An intentional refusal to follow a superior's
valid work order is considered misconduct connected with work. Hines v.
Department of Labor and Employment Security, 455 So.2d 1104 (Fla. 3rd
DCA 1984). It was shown that the rule had been in effect since 2003 and
that she had been suspended for two weeks beginning August 29, 2012,
for breaking the rule. Her argument that the rule was not consistently
enforced is rejected. Her boss testified that he did not know about anyone
else doing it. It was also admitted by the claimant that she had been
suspended and warned about her behavior. To have continued in it,
especially while knowing that she was under surveillance, demonstrates a
conscious disregard of her employer’s interests and is found to be a
deliberate violation or disregard of the reasonable standards of behavior
which the employer expected of his employee. Thus, it is concluded that
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the claimant’s discharge was for misconduct connected with work and he
has properly been disqualified based on his separation.

The hearing officer was presented with conflicting testimony regarding
material issues of fact and is charged with resolving these conflicts. The
Reemployment Assistance Appeals Commission set forth factors to be
considered in resolving credibility questions. These include the witness’
opportunity and capacity to observe the event or act in question; any prior
inconsistent statement by the witness; witness bias or lack of bias; the
contradiction of the witness’ version of events by other evidence or its
consistency with other evidence; the inherent improbability of the witness’
version of events; and the witness’ demeanor. Upon considering these
factors, the hearing officer finds the testimony of the employer’s witnesses
to be more credible. Therefore, material conflicts in the evidence are
resolved in favor of the employer.

Decision: The determination dated June 4, 2013, is AFFIRMED.

If this decision disqualifies and/or holds the claimant ineligible for
benefits already received, the claimant will be required to repay those
benefits. The specific amount of any overpayment will be calculated by
the department and set forth in a separate overpayment determination,
unless specified in this decision. However, the time to request review of
this decision is as shown above and is not stopped, delayed or extended by
any other determination, decision or order.

This is to certify that a copy of the
above decision was mailed to the last

known address of each interested party SEAN DIMON
on July 9, 2013. Appeals Referee











