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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

This case comes before the Commission for disposition of the employer’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held 
the claimant not disqualified from receipt of benefits and charged the employer’s 
account. 
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 Procedural error requires this case to be remanded for further proceedings; 
accordingly, the Commission does not now address the issue of whether the claimant 
is qualified for benefits. 
 
 The referee’s findings of fact state as follows:   
 

The claimant was employed as an Inpatient Review Nurse for the 
instant employer from June 5, 2012, until March 1, 2013.  At her 
time of hire, the claimant was told she would be able to work from 
home if she met the productivity level required by the employer 
within six months.  The claimant would not have accepted the 
position otherwise, based on the distance from her home to work.  
The claimant met the productivity level required by the employer, 
but was told she could not work from home.  The claimant quit. 
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Based on these findings, the referee held the claimant not disqualified from 
receipt of benefits because she quit with good cause attributable to the employer.  
Upon review of the record and the arguments on appeal, the Commission concludes 
the record was not sufficiently developed; consequently, the case must be remanded. 
 

Section 443.151(4)(b)5.c., Florida Statutes, provides that hearsay evidence 
may be used for the purpose of supplementing or explaining other evidence, or to 
support a finding if it would be admissible over objection in civil actions.  
Notwithstanding Section 120.57(1)(c), Florida Statutes, hearsay evidence may 
support a finding of fact in a proceeding before an appeals referee if the party 
against whom it is offered has a reasonable opportunity to review such evidence 
prior to the hearing and the appeals referee determines, after considering all 
relevant facts and circumstances, that the evidence is trustworthy and probative and 
that the interests of justice are best served by its admission into evidence.   
 
 The referee’s conclusions of law state in pertinent part: 
 

The hearing record shows the claimant quit her employment when 
the employer refused to allow her to work from home.  The hearing 
record further shows the employer had advised the claimant she 
would be able to work from home within six months if she met the 
productivity level required.  The claimant met the productively 
level but was not allowed to work from home.  The employer 
witness provided hearsay testimony to suggest otherwise.  
Hearsay evidence may be used for the purpose of supplementing or 
explaining other evidence, but is not sufficient in itself to support 
a finding of fact unless it would be admissible over objection in 
civil actions or it meets the statutory requirements set forth in s. 
443.151(4)(b)5, Florida Statutes.  The record is clear that the 
employer withdrew the offer to work from home causing the 
claimant financial hardship based on her commute to work.  The 
employer’s action was substantial and material enough to cause 
the average employee to quit their employment.  Thus, the 
claimant’s quitting was with good cause and attributable to the 
employer. 

 
The referee determined that the employer’s witness provided hearsay 

testimony regarding whether the claimant was informed at the time of hire she 
would be able to work from home after six months.  Upon review of the actual 
testimony of the witness, it appears that the Human Resources Manager was 
testifying not as to information that she had been told by someone else, but as to the 
standard business practice of the employer.  She testified that at the time of hire, 
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the employer would never have promised an inpatient nurse that she could work 
from home because the employer’s contract requirements with the state did not 
allow inpatient nurses to work from home.  She further testified that although the 
Agency later approved a staffing model allowing inpatient nurses to work from home 
on a trial period of six months, to be reevaluated to determine its effectiveness and 
impact on the program operations as a whole before adopting the model on a 
permanent basis, this program was not in effect at the time of the claimant’s hire 
and ceased to exist several months prior to the claimant’s resignation.  Moreover, 
even if the claimant had met the requirements of the pilot program, the plan was not 
designed to allow nurses to work completely from home, and was only a six-month 
trial program that was never adopted.   

 
Such evidence is not hearsay, but evidence of the routine practice of the 

employer’s business.  As such, it is admissible under Section 90.406, Florida 
Statutes, to create an inference that the party acted in accordance with that practice 
on any particular occasion.  Although the witness did not testify specifically that this 
was the practice of the employer, the Commission does not expect that lay witnesses 
will know how to establish the specific foundation for admission of evidence in every 
situation.  If a party offers testimony suggesting the normal practice of the 
organization is to act in a particular way in a particular situation, the referee should 
ask sufficient foundational questions to determine whether or not the organization 
has established a routine practice or procedure, and the specifics of that practice or 
procedure.   

 
The testimony regarding the employer’s routine business practices may not 

directly conflict with the testimony of the claimant that she was told by the 
employer’s representatives during her interview that she may be able to work from 
home in 6 months.  However, the employer’s evidence could have affected the 
referee’s assessment of the credibility of the claimant and the weight he gave to the 
claimant’s testimony.  The inference that can be drawn from the testimony 
regarding the employer’s business practices regarding in patient nursing working 
from home, may impact the referee’s consideration of the claimant’s veracity.  In 
Meditek Therapy, Inc. v. Vat-Tech, Inc., 658 So. 2d 644, 646 (Fla. 2d DCA 1995), the 
court points out that testimony that is not rebutted or contradicted in any manner, 
  

. . . cannot be disregarded or rejected by the trial court unless it 
was illegal, inherently improbable or unreasonable, contrary to 
natural law, opposed to common knowledge or contradictory 
within itself.  Florida East Coast Ry. v. Michini, 139 So. 2d 452  
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(Fla. 2d DCA 1962; accord Roach v. CSX Transp., Inc., 598 So. 2d 
246 (Fla. 1st DCA 1992); Fletcher v. Metro Dade Police Dep’t Law 
Enforcement Trust Fund, 593 So. 2d 266 (Fla. 3d DCA 1992); 
Duncanson v. Service First, Inc. 157 So. 2d 696 (Fla. 3d DCA 
1963). 

 
 Here, the inference that can be drawn from the testimony regarding the 
employer’s business practices may have an impact on whether the referee finds the 
claimant’s testimony “inherently improbable or unreasonable.”  
 

On remand, the referee must develop the record further and issue a new 
decision that clearly evaluates the employer’s evidence and states what impact, if 
any, the evidence makes on the weight to be given to the claimant’s testimony.   
 

In order to address the issue raised above, the referee’s decision is vacated and 
the case is remanded.  On remand, the referee is directed to develop the record in 
greater detail and render a decision that contains accurate and specific findings of 
fact concerning the events that led to the claimant’s separation from employment 
and a proper analysis of those facts.  Any hearing convened subsequent to this order 
shall be deemed supplemental, and all evidence currently in the record shall remain 
in the record. 

 
 The decision of the appeals referee is vacated and the case is remanded for 
further proceedings. 
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
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