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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of an appeal of the 
decision of a reemployment assistance appeals referee pursuant to Section 
443.151(4)(c), Florida Statutes.  The referee’s decision stated that a request for 
review should specify any and all allegations of error with respect to the referee’s 
decision, and that allegations of error not specifically set forth in the request for 
review may be considered waived. 
 
 Upon appeal of an examiner’s determination, a referee schedules a hearing.  
Parties are advised prior to the hearing that the hearing is their only opportunity to 
present all of their evidence in support of their case.  The appeals referee has 
responsibility to develop the hearing record, weigh the evidence, resolve conflicts in 
the evidence, and render a decision supported by competent and substantial 
evidence.  Section 443.151(4)(b)5., Florida Statutes, provides that any part of the 
evidence may be received in written form, and all testimony of parties and witnesses 
shall be made under oath.  Irrelevant, immaterial, or unduly repetitious evidence 
shall be excluded, but all other evidence of a type commonly relied upon by 
reasonably prudent persons in the conduct of their affairs is admissible, whether or 
not such evidence would be admissible in a trial in state court.  Hearsay evidence 
may be used for the purpose of supplementing or explaining other evidence, or to 
support a finding if it would be admissible over objection in civil actions.  
Notwithstanding Section 120.57(1)(c), Florida Statutes, hearsay evidence may 
support a finding of fact if the party against whom it is offered has a reasonable 
opportunity to review such evidence prior to the hearing and the appeals referee or 
special deputy determines, after considering all relevant facts and circumstances, 
that the evidence is trustworthy and probative and that the interests of justice are 
best served by its admission into evidence.   
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 By law, the Commission’s review is limited to those matters that were 
presented to the referee and are contained in the official record.  A decision of an 
appeals referee cannot be overturned by the Commission if the referee’s material 
findings are supported by competent and substantial evidence and the decision 
comports with the legal standards established by the Florida Legislature.  The 
Commission cannot reweigh the evidence or consider additional evidence that a 
party could have reasonably been expected to present to the referee during the 
hearing.  Additionally, it is the responsibility of the appeals referee to judge the 
credibility of the witnesses and to resolve conflicts in evidence, including testimonial 
evidence.  Absent extraordinary circumstances, the Commission cannot substitute 
its judgment and overturn a referee’s conflict resolution.   
 
 Having considered all arguments raised on appeal and having reviewed the 
hearing record, the Commission concludes no legal basis exists to reopen or 
supplement the record by the acceptance of any additional evidence sent to the 
Commission or to remand the case for further proceedings.  The Commission 
concludes the record adequately supports the referee’s material findings.  The record 
reflects the employer’s policy requires associates to check the identification of any 
person who does not appear to be at least 40 years old.  The record reflects the 
claimant did not check a customer’s identification prior to selling that customer an 
alcoholic beverage because she believed the customer was over 40 years of age.  
Although the referee concluded the claimant violated the employer’s policy, she 
ultimately held the claimant’s actions did not constitute disqualifying misconduct.   
 

Although the claimant testified she “knowingly” violated the employer’s policy 
when she failed to check the customer’s identification, that statement, taken in the 
context of her testimony, meant something slightly different than it appears taken 
literally.  Her testimony reflects she did not actually violate the policy at issue.  The 
claimant testified that, at the time of the incident, the customer appeared to her to 
be over 40 years of age.  Consequently, under the employer’s policy, the claimant 
was not required to check the customer’s identification prior to selling the customer 
an alcoholic beverage.  The claimant acknowledged that she was aware of the policy 
and when she later learned the customer was, in fact, under 40 years of age, she 
acknowledged she should have carded the customer.  However, the policy as written 
required the claimant to make a judgment call as to age and act accordingly.  The 
fact that the claimant was wrong about the customer’s age does not mean she 
violated the policy.  Because the claimant’s actions were in compliance with the 
employer’s policy as written at the time of the incident, the employer failed to meet 
its burden of proving the claimant was discharged for disqualifying work-related 
misconduct under Section 443.036(30), Florida Statutes (2013).  
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 The referee's decision is affirmed.  The claimant is not disqualified from 
receipt of benefits as a result of this claim.  The employer’s record shall be charged 
with its proportionate share of benefits paid in connection with this claim.   
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member 
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