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In the matter of:
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VS.
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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of an appeal of the
decision of a reemployment assistance appeals referee pursuant to Section
443.151(4)(c), Florida Statutes. The referee’s decision stated that a request for
review should specify any and all allegations of error with respect to the referee’s
decision, and that allegations of error not specifically set forth in the request for
review may be considered waived.

Upon appeal of an examiner’s determination, a referee schedules a hearing.
Parties are advised prior to the hearing that the hearing is their only opportunity to
present all of their evidence in support of their case. The appeals referee has
responsibility to develop the hearing record, weigh the evidence, resolve conflicts in
the evidence, and render a decision supported by competent and substantial
evidence. Section 443.151(4)(b)5., Florida Statutes, provides that any part of the
evidence may be received in written form, and all testimony of parties and witnesses
shall be made under oath. Irrelevant, immaterial, or unduly repetitious evidence
shall be excluded, but all other evidence of a type commonly relied upon by
reasonably prudent persons in the conduct of their affairs is admissible, whether or
not such evidence would be admissible in a trial in state court. Hearsay evidence
may be used for the purpose of supplementing or explaining other evidence, or to
support a finding if it would be admissible over objection in civil actions.
Notwithstanding Section 120.57(1)(c), Florida Statutes, hearsay evidence may
support a finding of fact if the party against whom it is offered has a reasonable
opportunity to review such evidence prior to the hearing and the appeals referee or
special deputy determines, after considering all relevant facts and circumstances,
that the evidence is trustworthy and probative and that the interests of justice are
best served by its admission into evidence.
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Having considered all arguments raised on appeal and having reviewed the
hearing record, the Commission concludes no legal basis exists to remand the case
for further proceedings. By law, the Commission’s review is limited to those matters
that were presented to the referee and are contained in the official record.

The issue before the Commission is whether the claimant voluntarily left work
without good cause attributable to the employing unit or was discharged by the
employer for misconduct connected with work within the meaning of Section
443.101(1), Florida Statutes. Whether a claimant quit or was discharged is a factual
determination to be made by the referee. Williams v. Florida Unemployment
Appeals Commission 67 So. 3d 1229 (Fla. 3d DCA 2011) (citing Gulfview Animal
Hospital v. Zemke, 741 So. 2d 1163 (Fla. 2d DCA 1999)). The finding can only be
reversed if it is not supported by competent, substantial evidence. See id.; Aldana-
Chiles v. Florida Unemployment Appeals Commission, 930 So. 2d 808, 810 (Fla. 3d
DCA 2006); Jones v. Creative World School, Inc., 603 So. 2d 118 (Fla. 2d DCA 1992).

The referee made the following findings of fact:

The claimant initially worked in a company where the owner of
the company of record was a minority shareholder in New Jersey.
While the claimant worked in New Jersey, she would regularly ask
the owner of the company of record for availability in her Florida
office, because she wanted to move to Florida. When the owner
had availability in Florida, she informed the claimant. In March
of 2011, the claimant began working for the owner [P. G.]
Company in Florida. The owner of the company owned the
company in Florida 100%. The company in New Jersey and the
company in Florida are two separate entities. The claimant
worked as a membership representative/sales counselor. The
employer in Florida engaged in a matchmaking business. On
February 5, 2013, the claimant was in a meeting with the director
of the Florida office, who was her immediate supervisor. During
the meeting, the claimant walked out of the meeting because she
did not like the direction the meeting was going. On February 6,
2013, the owner called the claimant to let her know that her
conduct of walking out on a meeting was unacceptable. On
February 6, 2013, the claimant sent the director a text that she
was leaving because she was sick. The claimant also left a note for
the director that she was requesting her vacation time from
February 11, 2013, through February 15, 2013. The claimant left
for vacation without approval. On February 6, 2013, a CBS news
crew came into the employer’s office on the allegation that the
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business being conducted was a scam. CBS ran a segment on their
network indicating the business being conducted by the employer
was a scam. All employees became on edge because of the CBS
report. The owner contacted her attorney and the attorney
advised her to conduct an investigation on the alleged scam. The
attorney conducted the investigation on behalf of the employer and
concluded that the employer did not engage in a scam. The CBS
crew came to the employer’s office the same day the claimant left
work ill. On February 10, 2013, the owner sent an e-mail to all
employees advising them that she did not want anyone in the
office alone at any time “for your own safety and protection.” In
addition, the owner indicated in the e-mail that the work hours
would be from 12 noon until 9 p.m., and that the change was for
the employees’ safety and protection. The owner sent this e-mail
because she did not want anyone subjected to a camera crew
barging into the office and finding someone alone. When the
claimant received the e-mail, she sent the owner’s attorney and
the owner an e-mail to inquire as to what the unsafe condition was
in the office. The attorney forwarded the e-mail to the owner. The
owner did not respond to the e-mail, as soon as the claimant would
have wanted, because she was busy dealing with the issue of the
alleged scam. On February 10, 2013, the claimant sent a second
e-mail to management indicating that she was confused about the
implied safety problem. The claimant also inquired as to whether
her hours would be cut. The claimant also wanted to know if she
was under any type of threat. The owner did not respond to the
claimant’s e-mail because she was still dealing with the allegation
of the alleged scam. On February 11, 2013, the owner sent a text
to the claimant asking her if she was going to the office after her
X-ray. The claimant did not respond. On February 11, 2013, the
claimant, in an e-mail, informed the owner that she did not receive
her text. On February 11, 2013, the owner, in an e-mail, informed
the claimant that she was initiating an investigation to address
the claimant’s concerns. The owner asked the claimant to contact
her and her attorney to arrange for a meeting. On February 16,
2013, the claimant sent an e-mail to the employer that she was
sick with lupus and indicated that she wanted to be a part of the
investigation into the alleged scam. The claimant wanted to be
assured that the employer’s attorney would represent her in case
of litigation. On February 16, 2013, in an e-mail, the owner
informed the claimant that she had exhausted all her sick time
and vacation time, and that if she was planning to return to work
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she should let her know. The owner instructed the claimant to
request for a leave of absence if she did not plan to return to work,
but expected to return in the future. The owner also asked the
claimant for a sick note from a doctor upon her return to work. On
February 24, 2013, the owner sent an e-mail to the claimant
responding to the issue of the safety concerns raised by the
claimant. The owner informed the claimant “I do not feel that
there are safety concerns at the office since we have not had
anyone barging in there with cameras for two weeks now, I feel
the threat [has] passed.” The owner asked the claimant for a
return date to work and for a doctor’s note upon her return to
work. On February 26, 2013, the claimant sent an e-mail to the
owner informing her “I am coming to the office to return my key
and the security parking pass, and pick up my things.” On
February 26, 2013, the owner sent an e-mail to the claimant that
she accepted her resignation. On February 27, 2013, the claimant
e-mailed the owner that she was coming to the office with the CBS
camera crew and a police escort to retrieve her belongings. On the
advice of her attorney, the owner obtained a notice of trespass and
served it on the claimant. On February 28, 2013, the claimant
arrived at the office with a police escort to retrieve her belongings.
The claimant quit effective February 26, 2013, in an e-mail she
sent to the employer, which stated, “I am coming to the office to
return my key and the security parking pass and pick up my
things.”

Based on these findings, the referee held the claimant voluntarily left work
without good cause attributable to the employing unit.

On appeal to the Commission, the appellant alleges that the referee ignored
the appellant’s evidence and arguments in favor of the testimony and other evidence
of the appellee. It is the responsibility of the appeals referee to judge the credibility
of the witnesses and to resolve conflicts in evidence, including testimonial evidence.
In her conclusions of law, the referee recognized that conflicting evidence was
presented by the parties. After analyzing the evidence, the referee resolved material
evidentiary conflicts in favor of the employee/appellee. Absent extraordinary
circumstances, the Commission cannot substitute its judgment and overturn a
referee’s conflict resolution. Accordingly, the referee’s findings are sustained.
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During the hearing the claimant variously described her separation as being
“fired,” “discharged” and “forced out.” The employer’s accepted evidence reflects the
claimant voluntarily quit her employment without good cause. The claimant
repeatedly denied quitting her employment. While the claimant may not have
understood the distinctions in the law in regards to the treatment of a discharge
versus a voluntary separation, her failure to argue during the appeals hearing that
she voluntarily quit her employment prohibits the rendering of a decision that she
had good cause attributable to the employer to quit. See Nelson v. Unemployment
Appeals Commission, 927 So. 2d 190, 191-192 (Fla. 2d DCA 2006). See also U.A.C.
Order No. 12-01951 (March 16, 2012).

The Commission notes the claimant’s assertions that the employer forced her
out by not responding to e-mails that contained questions about safety issues and
her hours, and, by posting her position on Craigslist. "[A] person may be deemed
discharged if the words and actions of the employer would logically lead a prudent
person to believe his tenure had been terminated." LeDew v. Unemployment Appeals
Commission, 456 So. 2d 1219, 1223-24 (Fla. 1st DCA 1984). In her decision, the
referee specifically addressed the claimant’s contention that the employer’s conduct
evidenced that she was discharged and the referee concluded the contention was not
supported by the record.

Assuming the claimant’s contention is that she was constructively discharged,
1.e., she quit for good cause, the referee's findings are sufficient to show good cause
did not exist. The employer responded to the claimant's e-mail regarding safety
1ssues two days in advance of the claimant's resignation. The claimant's question
regarding her hours was also premature considering she was out for medical reasons
during the period in question and had not provided the employer with a date she
anticipated returning to work. Finally, the owner of the company explained the
position was advertised because they were seeking additional personnel, and she
intended to retain the claimant if she had hired another person.

On appeal to the Commission, the claimant’s representative asserts the
claimant had good cause to quit because the employer was engaged in illegal
activity. While the claimant alluded to this issue during the hearing, she did not
fully argue that it was the cause of her separation from employment. The employer
of record provided matchmaking/dating services. The Commission notes that,
during the appeals hearing, the employer’s director admitted to instructing the
claimant to misrepresent the ages of clients on one or two occasions. The director,
however, also testified that the claimant was already misrepresenting clients’ ages
prior to the issuance of her instructions. Additionally, the owner was not aware any
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of the employees were misrepresenting the clients’ ages until the appeals hearing.
The referee’s findings further reflect the employer was diligent in investigating
whether any improper conduct, i.e., scams, was occurring in their office, retained
outside counsel to do so, and concluded no scams were occurring through their office.

The findings of the appeals referee are sufficient as to the issues relating to
potential good cause, are supported by the evidence in the record and, ultimately,
support the conclusion that the claimant did not have good cause to relinquish her
employment. The Commission, therefore, concludes the record adequately supports
the referee’s material findings and the referee’s conclusion is a correct application of
the pertinent laws to the material facts of the case.

The Reemployment Assistance Appeals Commission has received the request
of the claimant’s representative for the approval of a fee for work performed in
conjunction with the appeal to the Commission, as required by Section 443.041(2)(a),
Florida Statutes. In examining the reasonableness of the fee, the Commission is
cognizant that: (1) in the event a claimant prevails at the Commission level, the law
contains no provision for the award of a representative’s fees to the claimant’s
representative, by either the opposing party or the State (i.e., a claimant must pay
his or her own representative’s fee); and (2) the amount of reemployment assistance
secured by a claimant may be very small. The legislature specifically gave referees
(with respect to the initial appeal) and the Commission (with respect to the higher-
level review) the power to review and approve a representative’s fees due to a
concern that claimants could end up spending more on fees than they could
reasonably expect to receive in reemployment assistance.

Upon consideration of the complexity of the issues involved, the services
actually rendered to the claimant, and the factors noted above, the Commission
approves a fee of $345.
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The referee's decision is affirmed. The claimant is disqualified from receipt of
benefits. The employer’s account is relieved of charges in connection with this claim.

It 1s so ordered.

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

Frank E. Brown, Chairman
Thomas D. Epsky, Member
Joseph D. Finnegan, Member

This 1s to certify that on

12/27/2013 ,
the above Order was filed in the office of the
Clerk of the Reemployment Assistance
Appeals Commission, and a copy mailed to
the last known address of each interested
party.

By: Kady Thomas
Deputy Clerk
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to whether her hours would be cut. The claimant also wanted to know if
she was under any type of threat. The owner did not respond to the
claimant’s e-mail because she was still dealing with the allegation of the
alleged scam. On February 11, 2013, the owner sent a text to the claimant
asking her if she was going to the office after her X-ray. The claimant did
not respond. On February 11, 2013, the claimant, in an e-mail, informed
the owner that she did not receive her text. On February 11, 2013, the
owner, in an e-mail, informed the claimant that she was initiating an
investigation to address the claimant’s concerns. The owner asked the
claimant to contact her and her attorney to arrange for a meeting. On
February 16, 2013, the claimant sent an e-mail to the employer that she
was sick with lupus and indicated that she wanted to be a part of the
investigation into the alleged scam. The claimant wanted to be assured that
the employer’s attorney would represent her in case of litigation. On
February 16, 2013, in an e-mail, the owner informed the claimant that she
had exhausted all her sick time and vacation time, and that if she was
planning to return to work she should let her know. The owner instructed
the claimant to request for a leave of absence if she did not plan to return
to work, but expected to return in the future. The owner also asked the
claimant for a sick note from a doctor upon her return to work. On
February 24, 2013, the owner sent an e-mail to the claimant responding to
the issue of the safety concerns raised by the claimant. The owner
informed the claimant “I do not feel that there are safety concerns at the
office since we have not had anyone barging in there with cameras for two
weeks now, I feel the threat had passed.” The owner asked the claimant
for a return date to work and for a doctor’s note upon her return to work.
On February 26, 2013, the claimant sent an e-mail to the owner informing
her “I am coming to the office to return my key and the security parking
pass, and pick up my things.” On February 26, 2013, the owner sent an e-
mail to the claimant that she accepted her resignation. On February 27,
2013, the claimant e-mailed the owner that she was coming to the office
with the CBS camera crew and a police escort to retrieve her belongings.
On the advice of her attorney, the owner obtained a notice of trespass and




















