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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of the employer’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held 
the claimant not disqualified from receipt of benefits and charged the employer’s 
account. 
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 Procedural error requires this case to be remanded for further proceedings; 
accordingly, the Commission does not now address the issue of whether the claimant 
is qualified for benefits. 
 
 The referee made the following findings of fact:   
 

The claimant began working as a driver for the employer, a gas 
and diesel distributer, on October 3, 2012.  Company policy 
established that an associate would be discharged if they caused 
an accident.  The claimant was aware of the policy.  While driving 
on March 28, 2013, a car hit the passenger side of the claimant’s 
truck.  The passenger side headlight, bumper, and tire of the 
claimant’s truck were damaged.  The claimant did not cause the 
accident.  The claimant received a citation for the accident.  The  
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claimant reported the accident and the damages to the president 
of the company.  The claimant did not lie about the accident or the 
damages.  Effective March 28, 2013, the president discharged the 
clamant due to the belief the claimant caused the accident and lied 
about it. 
 

 Based on these findings, the referee held the claimant was discharged for 
reasons other than misconduct connected with work.  Upon review of the record and 
the arguments on appeal, the Commission concludes the referee erred by discounting 
the employer's evidence; consequently, the case must be remanded. 
 
 Section 443.036(30), Florida Statutes, states that misconduct connected with 
work, “irrespective of whether the misconduct occurs at the workplace or during 
working hours, includes, but is not limited to, the following, which may not be 
construed in pari materia with each other”: 
 

  (a)  Conduct demonstrating a conscious disregard of an 
employer's interests and found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.  
 
  (b)  Carelessness or negligence to a degree or recurrence that 
manifests culpability or wrongful intent, or shows an intentional 
and substantial disregard of the employer's interests or of the 
employee's duties and obligations to his or her employer.  
 
  (c)  Chronic absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more unapproved absences 
following a written reprimand or warning relating to more than 
one unapproved absence.  
 
  (d)  A willful and deliberate violation of a standard or regulation 
of this state by an employee of an employer licensed or certified by 
this state, which violation would cause the employer to be 
sanctioned or have its license or certification suspended by this 
state.  
   
  (e)  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

1.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
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2.  The rule is not lawful or not reasonably related to 
the job environment and performance; or  
3.  The rule is not fairly or consistently enforced. 

 
At the hearing before the appeals referee, the employer's witnesses testified 

that the claimant was discharged for being involved in an accident and violating the 
employer's zero tolerance accident policy, which provided that an employee could be 
discharged for not reporting any and all accidents and damage to company vehicles.  
The employer presented the accident reports, which were taken into the record and 
marked as exhibits.  The referee held the employer's evidence was hearsay because 
neither of the employer's witnesses observed the accident and the claimant testified 
he did not lie about the accident or the damages.  The referee's conclusion that the 
employer's evidence was inadmissible hearsay, however, is erroneous and is rejected 
by the Commission.   
 

Section 90.803(8), Florida Statutes, provides for an exception to the hearsay 
rule for public records and reports, finding admissible those “[r]ecords, reports, 
statements reduced to writing, or data compilations, in any form, of public offices or 
agencies, setting forth the activities of the office or agency, or matters observed 
pursuant to duty imposed by law as to matters which there was a duty to report, 
excluding in criminal cases matters observed by a police officer or other law 
enforcement personnel, unless the sources of information or other circumstances 
show their lack of trustworthiness” (emphasis added).  Contrary to the referee’s 
conclusion that the police report was inadmissible hearsay, a Florida Highway 
Patrol Officer's Traffic Crash Report (“accident report”) is prepared by statutory 
mandate under Section 316.066(1)(a), Florida Statutes, and is thus admissible under 
the public records and reports exception.  Any information in such a report relating 
to the observations of law enforcement personnel is admissible as competent 
evidence.  Moreover, the accident report is self-authenticating under Section 
90.902(2), Florida Statutes, and, except for privileged statements made in connection 
with the report, can be accepted as competent evidence.  See Prof. Medical Group v. 
United Automobile Ins. Co., 12 Fla. L. Weekly Supp. 2d 240a.   

 
The accident report contains several items of relevant information.  Page one 

identifies the two vehicles involved in the accident.  It also contains the officer’s 
observation that the other vehicle was disabled and had to be towed from the 
accident.  Page two of the document lists the name of the claimant, the driver of the 
vehicle he collided with, and three independent witnesses.  It also contains the 
officer’s report that the driver of the passenger vehicle was injured and had to be 
transported by EMS to Broward General Hospital.  All of this information is based 
on the officer’s own observation, and is admissible into evidence.  
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Page three of the document contains a summary of the officer’s report of the 
cause of the accident, and is based on interviews with the claimant, the driver the 
passenger vehicle, and three independent witnesses.  These statements are hearsay 
within hearsay (See §90.805, Florida Statutes), but should still be considered if 
admissible under a separate hearsay exception and not otherwise inadmissible.   

 
The referee is advised that, while the claimant’s own statements in the report 

cannot be considered as they are privileged under Section 316.066(4), Florida 
Statutes, the statements of the other driver and the witnesses reflected in the report 
should be considered as competent if the statements meet the residual hearsay 
exception requirements of Section 443.151(4)(b)5.c.(I)-(II), Florida Statutes.  Under 
this exception, hearsay evidence may support a finding of fact if “(I) the party 
against whom it is offered has a reasonable opportunity to review such evidence 
prior to the hearing; and (II) the appeals referee . . . determines, after considering all 
relevant facts and circumstances, that the evidence is trustworthy and probative and 
that the interests of justice are best served by its admission into evidence.”  The 
Commission notes that witness statements not otherwise admissible under the 
business records exception are among the type of documents the residual exception 
was enacted to permit into evidence.  We also note that the statements of the 
non-involved witnesses should be considered trustworthy and probative.  The 
statements were given to an officer in the course of an official investigation, and thus 
were given under the potential of criminal penalty if the witnesses lied.  
Additionally, although the statements are memorialized by the officer rather than 
the witnesses, officers are trained to, and routinely do, take and memorialize such 
statements as part of their duties.  Finally, and most significantly, the independent 
witnesses were not involved in the accident and had no stake in its outcome.  Thus, 
their statements lacked the sort of bias that either the claimant or the other driver 
might have.  These witnesses confirm that the accident was caused by the claimant.  
The statement of the other driver (driver 02) may also be considered, at least as 
corroborating hearsay. 

 
Additionally, since the report is admissible under a hearsay exception, the 

referee should consider whether the hearsay statements of other witnesses may be 
admitted as corroborating hearsay evidence.  For example, the employer's transport 
manager testified that he spoke to the other driver regarding what happened in the 
accident.  The manager’s testimony regarding what he was told by the other driver, 
if believed, would be corroborating hearsay evidence. 
 
 As a result of the referee’s failure to give proper evidentiary value to the 
accident report, the decision must be vacated and the case remanded for further 
proceedings.  The referee is to then issue a new decision, giving proper weight to the 
accident report and the employer’s corroborative hearsay evidence, and resolving 
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any conflicts in the evidence.  Because the referee improperly excluded the accident 
report, the referee’s credibility determination is also vacated and the referee must 
reconsider that determination in light of the full record.  Finally, we note that the 
referee’s findings regarding the employer’s policy are incomplete and should be 
revisited in the context of the documents and testimony.  The written policy was 
admitted into evidence; if the employer testified that this or other policies included 
additional terms, it must establish that these terms were communicated to the 
claimant and that he was aware of them.  The referee shall then render a new 
decision addressing the claimant’s entitlement to benefits. 
  

The decision of the appeals referee is vacated and the case is remanded for 
further proceedings. 
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
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