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vs.  
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Employer/Appellee 

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

This case comes before the Commission for disposition of the claimant’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision wherein 
the claimant was held disqualified from receipt of benefits and the employer’s 
account was noncharged. 
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 The issue before the Commission is whether the claimant was discharged by 
the employer for misconduct connected with work as provided in Section 443.101(1), 
Florida Statutes. 
 
 The referee made the following findings of fact:   
 

The claimant worked as a driver for a garbage and recycling 
company from July 2010 to March 4, 2013.  The employer has a 
safety incident policy in which points are assessed for violations.  
A preventable accident is assessed at four points.  If an associate 
reaches 12 [points, he/she is] discharged.  The claimant signed an 
acknowledgement of the policy.  The drivers are also responsible 
for inspecting their vehicle and reporting any damage to the 
vehicle.  In June [2012,] the claimant was assessed four points 
when he had damage to his [bumper] and failed to report it.  In 
February [2013,] the claimant did $41,000 damage to a parking 
garage and received four points.  The claimant was given a final 
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written warning and suspended for three days.  The claimant was 
advised [that,] if he incurred further safety violation [points,] he 
would be discharged.  The claimant was driving with a flat tire 
and hit a gate.  The claimant was discharged by the operations 
supervisor for violation of company policy. 
 

 Based on these findings, the referee held the claimant was discharged for 
misconduct connected with work, concluding that “the record shows that the 
claimant was fired for violation of the employer safety and incident policy.”  She 
further concluded that “the record is devoid of any competent or substantial 
testimony to demonstrate that the policy was unlawful, unreasonable and not fairly 
or consistently enforced.  The actions of the claimant are a violation of the policy and 
are misconduct under the law.”  Upon review of the record and the order on appeal, 
the Commission concludes that, while the referee’s limited factual findings, as 
written, are supported by the record, the referee failed to make the fundamental 
factual findings necessary to establish misconduct under the employer’s policy, and 
by failing to do so erroneously concluded that the employer had established 
misconduct by violation of the employer’s policy.  Normally, the Commission would 
remand the case to the referee to permit the referee to make additional findings and 
revisit her conclusions.  Our review of the record, however, establishes that the 
record evidence, taken in the light most favorable to the employer, and giving full 
credence to the employer’s witnesses as the referee did, is insufficient as a matter of 
law to prove misconduct; accordingly, the order is reversed. 
 
 Section 443.036(30), Florida Statutes, states that misconduct connected with 
work, “irrespective of whether the misconduct occurs at the workplace or during 
working hours, includes, but is not limited to, the following, which may not be 
construed in pari materia with each other”: 
 

  (a)  Conduct demonstrating a conscious disregard of an 
employer's interests and found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.  
 
  (b)  Carelessness or negligence to a degree or recurrence that 
manifests culpability or wrongful intent, or shows an intentional 
and substantial disregard of the employer's interests or of the 
employee's duties and obligations to his or her employer.  
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  (c)  Chronic absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more unapproved absences 
following a written reprimand or warning relating to more than 
one unapproved absence.  
 
  (d)  A willful and deliberate violation of a standard or regulation 
of this state by an employee of an employer licensed or certified by 
this state, which violation would cause the employer to be 
sanctioned or have its license or certification suspended by this 
state.  
   
  (e)  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

1.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
2.  The rule is not lawful or not reasonably related to 
the job environment and performance; or  
3.  The rule is not fairly or consistently enforced. 

  
The claimant in this case was discharged for violating the employer’s “Safety 

and Incident Policy” by being assessed four points each for three separate incidents, 
for a total of 12 points.  As the referee found, and the claimant’s write-ups show, 
these incidents occurred on June 1, 2012, February 4, 2013, and March 1, 2013.1  
The employer submitted a copy of the “Safety and Incident Policy” for the hearing 
and it was entered into evidence as an exhibit.2   

 
 The policy states, in relevant part, that four points will be assessed for a 
“preventable accident/incident,” and the accrual of 12 points within a 12-month 
period will result in termination.  The policy lists no other violations for which 
exactly four points may be awarded.  The policy does list “failure to immediately 
report an accident/incident” as a violation.  The stated sanction for that offense, 
however, is twelve points, i.e., immediate dismissal.   
                       
1 The documentary evidence reflects that claimant was at one time assessed six points for speeding 
on March 4, 2012, and that incident was listed on his termination notice.  The testimony of both of 
employer’s witnesses, however, reflect that because of questions as to the validity of the ticket, and 
its absence on a motor vehicle report regarding claimant’s license, it was not considered in the final 
decision to terminate claimant. 
2 The policy document introduced was dated January 1, 2013.  The employer did not specifically state 
that the policy was identical in 2012, when the first incident occurred, but the employer’s documents 
included an acknowledgement of the claimant’s receipt of the Code of Conduct in March 2011, and the 
employer’s operations supervisor testified that the policy document in evidence was the policy 
claimant violated.  For the purposes of this order, the Commission will assume, as the referee did, 
that the 2012 policy document was functionally identical.   
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In a discharge case, the employer bears the burden of proof to establish 
misconduct by a preponderance of the evidence.  See, generally, Lewis v. 
Unemployment Appeals Commission, 498 So. 2d 608 (Fla. 5th DCA 1986).  In a case 
under subparagraph (e), the Commission has held that the employer bears the 
initial burden of proving that the employee violated its policy, and that the employer 
terminated the employee as provided by the policy.  See R.A.A.C. Order No. 12-07706 
(August 20, 2012).  In order to establish that the claimant is subject to 
disqualification for misconduct by violation of the point-system policy, the employer 
herein must present competent, substantial evidence to establish that the claimant 
committed each violation for which points were assigned.  This is consistent both 
with the statute, and with the testimony of claimant’s supervisor, the employer’s 
commercial route manager, that the claimant would not have been discharged had 
he not accrued 12 points in a 12-month period.   

 
The record reflects the claimant received four points for “damage to the 

bumper” on June 7, 2012.  The counseling and warning document in evidence states, 
“On [June 1, 2012,] there was damage noticed on the bumper of your truck.  The 
damage was not called in or reported by you.”  The documentary evidence, the 
employer’s route manager’s testimony, and that of the operations supervisor, 
indicate the claimant received four points not for a preventable accident, but because 
damage was noticed on his truck that he did not report.  The route manager 
admitted that he was on vacation at the time, that no customers complained, but 
that “there is damage to his vehicle and he is responsible for his vehicle.”3   

 
Even if we were to allow the employer at this time to recharacterize the June 

2012 violation from “failure to report” to a “preventable accident,” the Commission 
concludes there is insufficient evidence to meet the burden of proof.  Both the referee 
and Commission have given significant leeway to the employer in proving the rule 
violations.  There were no witnesses who testified live at the hearing other than 
claimant who witnessed any of the incidents, and while claimant acknowledged that 
there were accidents in February and March 2013, the employer’s conclusion that 
these were preventable was based on investigations that either relied on hearsay 
from third party witnesses, or inferred fault from the nature of the accident itself.  
While we conclude the referee’s findings of the claimant’s fault as to the February 
and March 2013 incidents are thus supported by competent, substantial evidence, 
we find insufficient evidence that claimant had a “preventable accident” in June 
2012.  The employer introduced no evidence of any kind regarding the cause or 
source of the damage, or that it was caused by an accident preventable by the 
                       
3 The write-up given to claimant by the employer comes much closer to establishing a violation of 
the “failure to immediately report an accident/incident” rule violation, which would have resulted in 
an immediate dismissal.  The employer chose not to interpret these facts as a violation of that rule 
either at the time of the incident, or at the hearing in this case.  The Commission will not do so now. 
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claimant.  Indeed, the route manager’s testimony regarding what constituted a 
“preventable accident” implied that it required an accident which, after 
investigation, was shown to be the fault of the driver.  Furthermore, unlike the other 
two incidents, the claimant did not admit to having an accident which caused this 
damage.   

 
Given the employer’s own characterization of this incident, and the fact that, 

under its own policy, four points could only be awarded for a preventable accident, 
the Commission concludes that the employer failed to carry its burden of proof as to 
violation of its policy sufficient to establish misconduct.   

 
While the referee did not also consider whether the factual findings supported 

a determination as to misconduct under subparagraph (b), the Commission has done 
so.  The facts demonstrate the claimant was responsible for two accidents from 
which the record supports an inference of negligence on his part.  We conclude, 
however, that these facts are insufficient to establish “carelessness or negligence to a 
degree or recurrence that manifests culpability or wrongful intent.”  Claimant’s 
employer acknowledged that it would not have fired him for having only the eight 
points awarded for these two incidents, and that its policy disregards incidents 
occurring more than 12 months previous.  Since misconduct serious enough to 
warrant discharge of an employee is not necessarily serious enough to warrant a 
denial of unemployment compensation benefits, Borland v. Unemployment Appeals 
Commission, 910 So. 2d 320 (Fla. 2d DCA 2005), the Commission concludes that two 
incidents that are not even sufficient to terminate the claimant are not sufficient to 
disqualify him under subparagraph (b). 

 
 The referee’s conclusion that the record evidence and findings established a 
violation of subparagraph (e) is not in accordance with the law, and is therefore 
rejected.  Under the circumstances, the Commission concludes the record lacks 
competent evidence to show the claimant's discharge was for misconduct connected 
with work; consequently, he is not disqualified the receipt of benefits. 
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 The decision of the appeals referee is reversed.  If otherwise eligible, the 
claimant is entitled to benefits.  The employer’s record shall be charged with its 
proportionate share of benefits paid in connection with this claim. 
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
 

This is to certify that on  
 8/5/2013 , 

the above Order was filed in the office of 
the Clerk of the Reemployment 
Assistance Appeals Commission, and a 
copy mailed to the last known address 
of each interested party. 
By:  Kady Thomas 
 Deputy Clerk 
















