
STATE OF FLORIDA 
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
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R.A.A.C. Order No. 13-04522 
vs.  
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Employer/Appellant 

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of the employer’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held 
the claimant not disqualified from receipt of benefits.   
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 Procedural error requires this case to be remanded for further proceedings; 
accordingly, the Commission does not now address the issue of whether the claimant 
is qualified for benefits. 
 
 The referee made the following findings of fact:   
 

The claimant began working for the listed employer, a healthcare 
center, on January 24, 2011, as an environmental service aide.  
The claimant accrued seven absences from October 28, 2011, 
through November 15, 2012; two occurrences of tardiness on 
November 8, 2011, and November 28, 2012, and an early 
departure on March 1, 2013.  The claimant’s absences and early 
departures were due to her being ill or not feeling well.  The 
claimant called and reported all of her absences.  The claimant 
received four warnings from April 26, 2012, through March 1, 
2013, for the attendance infractions.  The claimant called out sick 
on March 6, 2013.  The claimant was discharged on March 7, 2013, 
for attendance.   
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 Based on these findings, the referee held the claimant was discharged for 
reasons other than misconduct connected with work.  Upon review of the record and 
the arguments on appeal, the Commission concludes the record was not sufficiently 
developed; consequently, the case must be remanded.  
 
 Section 443.036(30), Florida Statutes, states that misconduct connected with 
work, “irrespective of whether the misconduct occurs at the workplace or during 
working hours, includes, but is not limited to, the following, which may not be 
construed in pari materia with each other”: 
 

  (a)  Conduct demonstrating a conscious disregard of an 
employer's interests and found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.  
 
  (b)  Carelessness or negligence to a degree or recurrence that 
manifests culpability or wrongful intent, or shows an intentional 
and substantial disregard of the employer's interests or of the 
employee's duties and obligations to his or her employer.  
 
  (c)  Chronic absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more unapproved absences 
following a written reprimand or warning relating to more than 
one unapproved absence.  
 
  (d)  A willful and deliberate violation of a standard or regulation 
of this state by an employee of an employer licensed or certified by 
this state, which violation would cause the employer to be 
sanctioned or have its license or certification suspended by this 
state.  
   
  (e)  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

1.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
2.  The rule is not lawful or not reasonably related to 
the job environment and performance; or  
3.  The rule is not fairly or consistently enforced. 
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When a claimant is discharged from employment, the burden of proving 
misconduct is on the employer.  Lewis v. Unemployment Appeals Commission, 498 
So. 2d 608 (Fla. 5th DCA 1986).  The proof must be by a preponderance of competent 
substantial evidence.  De Groot v. Sheffield, 95 So. 2d 912 (Fla. 1957); Tallahassee 
Housing Authority v. Unemployment Appeals Commission, 468 So. 2d 413 (Fla. 
1986).  Although the referee is not required to set out in detail every fact brought out 
in the evidence, his statement of facts should be clear and unambiguous and should 
be sufficiently definite to enable the reviewing authority to test the validity under 
the law of the decision resting upon those facts.  Hardy v. City of Tarpon Springs, 81 
So. 2d 503, 506 (Fla. 1955).  In this case, it was shown that the claimant was 
discharged for absenteeism.  The Commission, however, is unable to determine from 
the facts presented whether the claimant’s attendance violations constitute 
disqualifying misconduct pursuant to Section 443.036(30)(a),(c), or (e), Florida 
Statutes.  Since the issue is whether the claimant’s attendance violations constitute 
disqualifying misconduct, subparagraphs (b) (carelessness or negligence) and (d) 
(violation of a state regulation) do not apply.  

  
Subparagraph (a) and the first prong of subparagraph (c) both require 

“deliberate” action.  Subparagraph (a) requires a conscious disregard of the 
employer’s interests and a deliberate disregard or violation of the reasonable 
standards of behavior which the employer expects of employees while the first prong 
of (c) requires chronic absenteeism or tardiness in deliberate violation of a known 
policy.  Under these provisions, absences or tardiness attributable to a compelling 
and/or involuntary reason would not constitute misconduct as they would not be a 
“deliberate violation.”  The Commission takes the position that, generally, an 
employee’s absence from work based upon a “compelling” reason, when properly 
reported to the employer, does not rise to the level of being “a deliberate violation of 
a known policy of the employer.”  In reaching this position, the Commission 
references court cases under the earlier statute addressing attendance violations for 
“compelling reason(s).”  See Cargill, Inc. v. Unemployment Appeals Commission, 503 
So. 2d 1340 (Fla. 1st DCA 1987); Howlett v. South Broward Hospital Tax District, 
451 So. 2d 976 (Fla. 4th DCA 1984); Taylor v. State Department of Labor and 
Employment Security, 383 So. 2d 1126 (Fla. 3d DCA 1980).  In this case, the 
claimant testified her absences were all due to illness and thus were not deliberate; 
therefore, subparagraph (a) and the first prong of subparagraph (c) would not apply. 

 
The second prong of subparagraph (c) defines misconduct to include “one or 

more unapproved absences following a written reprimand or warning relating to 
more than one unapproved absence” (emphasis added).  No explicit requirement of 
fault exists under the second prong when the employer establishes a final 
“unapproved” absence(s) following a written warning for multiple prior unapproved  
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absences.  However, keeping in mind the language of the second prong, the common 
understanding of the word “misconduct,” the prior case law regarding absences for 
compelling reasons, and the legislative intent, the Commission has concluded that 
the second prong of subparagraph (c) does not entirely remove the requirement of 
fault on the part of the claimant. 

 
For example, the use of the term “unapproved” in the second prong of 

subparagraph (c) presupposes an employee can request approval for absences and 
that, depending on the reason for the request, and the information provided by the 
employee, the employer can either approve or deny the request.  While this process 
is common among many employers, the Commission notes certain employers have 
adopted “no fault” rules/policies regarding absences.  These policies provide that 
employees are entitled to a certain number of absences, or unscheduled absences, 
during a specified time period.  These policies normally also indicate that the 
reasons for these absences are irrelevant and employees who exceed the specified 
number of absences stated in the rule/policy will be discharged.  Under such 
circumstances, the second prong of subparagraph (c) cannot automatically be 
utilized to decide the issue of whether a claimant has been discharged for 
misconduct.  An employee cannot be faulted for failing to request approval of an 
absence when the employer has notified its employees that such requests will not be 
approved.  Further, regardless of the employer’s policies, an absence taken with 
proper notice by a claimant eligible for Family and Medical Leave Act (“FMLA”) 
leave from an employer covered by FMLA would be an “approved” absence.  See 29 
C.F.R. §825.220(c).  

 
The Commission has concluded that if a claimant (1) requests that an absence 

for a compelling reason such as an illness be approved or excused (unless the 
employer has clearly indicated that no further absences will be excused, in which 
case this requirement is waived); (2) provides notice that is reasonable under the 
circumstances (either prior notice for a foreseeable absence or prompt notice for an 
unforeseeable one); and (3) provides whatever appropriate verification or other 
information the employer may reasonably request; then the claimant cannot be 
considered to have engaged in “misconduct” within the meaning of the second prong 
of subparagraph (c).  While an employer may choose whether or not to grant 
approval for such absences, a claimant will not be disqualified if such absences are 
not approved. 

 
Even if the employer is unable to establish misconduct under Section 

443.036(30)(c), Florida Statutes, the Commission has held that the employer may be 
able to do so under Section 443.036(30)(e), Florida Statutes, if the claimant’s 
tardiness/absences amounted to a violation of an employer “rule.”  To prove the 
existence of a rule violation under this subparagraph, the employer must present 
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evidence of its attendance policy/rules and evidence that the claimant violated it.  
The claimant would then have the burden of showing that he/she did not know, and 
could not reasonably know, of the rule's requirements; the rule is not lawful or not 
reasonably related to the job environment and performance; or the rule is not fairly 
or consistently enforced.  With respect to the issue of fair enforcement, the 
Commission applies the same rule as to the second prong of subparagraph (c). 

 
In this case, the employer’s attendance policy does not appear to be strictly a 

no-fault policy because it states that: 
 

Unsatisfactory attendance must be determined by the relevant 
circumstances of each case.  Management discretion should be 
exercised equitably and fairly considering:  
 

a. Type, frequency and pattern of absences from work 
b. Extenuating circumstances, ie, hospitalization, 
catastrophic event, bereavement, etc. 
c. Precedent 
d. Flagrant violation.   
 

The policy also states that any time planned by the employee to be away from 
their regularly scheduled hours of work must be approved in advance by the 
department manager or designee and must be done in compliance with any 
departmental policies regarding scheduled time off.  It also states that for purposes 
of taking disciplinary action, an unscheduled and/or unapproved absence from work 
is considered an occurrence and that absences of two or more consecutive days for 
the same reason (e.g., illness) will be considered one occurrence.  The policy further 
provides:  

 
Absences due to illness or injury which qualify under the FMLA 
will not be counted against an employee’s attendance record.  
Medical documentation within the guidelines of FMLA may be 
required in these instances.  It is the employee’s responsibility to 
assure all documentation is accurate and up to date.  If medical 
documentation, i.e., doctor’s note, is presented by the employee 
and it is unrelated to an approved FMLA, the time away from 
work will be considered an attendance occurrence.   
 

Although the policy uses the terms approved and unapproved absences and 
indicates that management can consider extenuating circumstances, the record also 
states that absences for medical reasons not covered under FMLA will be considered 
an occurrence for disciplinary purposes.  It is not clear from the existing record 
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whether the employer’s policy is, in effect, a no-fault policy and, therefore, the second 
prong of (c) would not apply, or whether the employer has a policy by which 
unscheduled absences can be approved.  In the absence of specific findings and 
conclusions regarding these points, the Commission is unable to determine whether 
the claimant should be disqualified from the receipt of benefits under the second 
prong of subparagraph (c).  On remand, the referee is directed to further develop the 
record as to what circumstances, if any, would result in “approved” absences under 
the employer’s attendance policy; whether the employer would (and has) granted 
FMLA leave in circumstances where the employee’s illness did not meet the specific 
requirements of 29 C.F.R. §825.113 (serious health conditions); and what the nature 
of the claimant’s illness(es) was which caused each of her absences that resulted in 
termination under the employer’s attendance policy.  It is not clear from the record 
whether the claimant would have qualified for intermittent leave under FMLA and 
whether her failure to apply for FMLA leave resulted in her being culpable for the 
resulting unapproved absences.  It is also not clear whether the claimant reported to 
the employer that her absences were due to illness or whether the claimant failed to 
take action which would otherwise have resulted in her absences being approved by 
the employer.  We note that the Commission has held that an employee’s failure to 
request leave when it might have been granted may result in an absence being 
properly considered “unapproved” even when due to compelling circumstances. 
(R.A.A.C. Order No. 13-06859).  The decision must contain specific findings of fact 
regarding the details of the employer’s attendance policy and the specific infractions.   
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 The decision of the appeals referee is vacated and the case is remanded for 
further proceedings for the referee to further develop the record and make specific 
findings as outlined above.  The referee must evaluate the evidence and render a 
new decision addressing whether the employer met the burden of proving 
misconduct connected with work pursuant to the second prong of Section 
443.036(30)(c), Florida Statutes. 
 
 It is so ordered. 
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
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10/18/2013 , 
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of each interested party. 
By: Kimberley Pena 
 Deputy Clerk 

 














