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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of the claimant’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision wherein 
the claimant was held ineligible for benefits. 
 
 On appeal to the Commission, evidence was submitted which had not been 
previously presented to the referee.  The parties were advised prior to the hearing 
that the hearing was their only opportunity to present all of their evidence in 
support of their case.  Florida Administrative Code Rule 73B-22.005 provides that 
the Commission can consider newly discovered evidence only upon a showing that it 
is material to the outcome of the case and could not have been discovered prior to 
the hearing by an exercise of due diligence.  The Commission did not consider the 
additional evidence because it does not meet the requirements of the rule.  
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 The issue before the Commission is whether the claimant is able and available 
for work as provided in Section 443.091(1)(c), Florida Statutes. 
 
 Procedural error requires this case to be remanded for further proceedings; 
accordingly, the Commission does not now address the issue of whether the claimant 
is eligible/qualified for benefits. 
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 The referee’s findings of fact state as follows:   
 

The claimant filed an application for benefits, effective 
December 30, 2012.  The claimant is a Cuban citizen and, at the 
time he filed an application for benefits, he did not have a valid 
work authorization card.  As of the date of this hearing, the 
claimant still [does] not have a valid work authorization card.  
 

 Based on these findings, the referee held the claimant ineligible for receipt of 
benefits from the week ending January 5, 2013, through February 23, 2013.  Upon 
review of the record and the arguments on appeal, the Commission concludes the 
record was not sufficiently developed; consequently, the case must be remanded. 
 

In order to be eligible for benefits, a claimant must be authorized to work in 
the United States.  Fla. Admin. Code R. 73B-11.021(1).  A review of the hearing 
record reveals the referee’s sole inquiry was whether the claimant has a valid “work 
authorization card.”  We note, however, that an Employment Authorization 
Document (EAD) is not the sole means by which non-citizens may prove their 
authorization to work in the United States.  Pursuant to the guidelines of the U.S. 
Citizenship and Immigration Service of the Department of Homeland Security, 
employment eligibility in the United States may be verified by the production of 
“acceptable documents” as defined on the Agency’s Form I-9.  Recent versions of the 
Form I-9 specifically provides that individuals may establish their eligibility to work 
in the United States by producing for an employer both a “driver’s license or ID card 
issued by a State or outlying possession of the United States provided it contains a 
photograph or information such as name, date of birth, gender, height, eye color, and 
address” and “Social Security Account Number card other than one that specifies on 
the face that the issuance of the card does not authorize employment in the United 
States.” 

 
The record reflects the claimant is Cuban, but no evidence was adduced 

regarding the year the claimant entered the United States or his immigration 
status.  If the claimant entered the United States as a political asylee, the claimant 
would have been authorized to work immediately upon entry and would remain 
authorized to work incident to his status without expiration.  Although some asylees 
choose to obtain Employment Authorization Documents for convenience, an EAD is 
not necessary to work in the United States.  See U.S. Department of Justice  
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Memorandum from William Yates, Acting Associate Director in the Bureau of 
Citizenship and Immigration on the Immigration and Naturalization Service, dated 
March 10, 2003.  See also USCIS website last updated April 12, 2011.  Accordingly, 
the question of whether a non-U.S. citizen has a valid EAD is not dispositive of 
whether he or she is authorized to work in the United States.   

 
Since the record was not sufficiently developed to determine whether the 

claimant is authorized to work in the United States, the case must be remanded for 
further proceedings.  On remand, the referee is directed to inquire regarding the 
claimant’s immigration status and whether he possesses a driver license or other 
state-issued ID card and a Social Security card as described above.  If the claimant 
has documentation establishing his eligibility to work in the United States, it would 
be appropriate for him to provide copies to the appeals referee in accordance with the 
instructions on the hearing notice once a new hearing has been scheduled. 

 
 The decision of the appeals referee is vacated and the case is remanded for 
further proceedings. 
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
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